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In Knowles v United States {1993, DC SD) 829 F Supp 1147, affd, in part, ques certified
(CAB.SD) 29 F3d 1261, more fully reportediin § § 17[al, 18, the court held that a
statute fimiting the total damages recoverable by a malpractice plaintiff was not special
legislation proscribed by the South Dakota Constitution, S.D. Const. Art, 11T, § 23-9. The
test of validity under the constitution was twofold, said the court, asking whether the
legislation uniformly treated all members of the legisiatively created class, and whether
the legislation promoted the public interest. Rejecting the plaintiffs' argument that the
statute extended special privileges to physicians and their insurers, while at the same
time arbitrarily distinguishing between severely-injured victims of medical malpractice
and less severelyinjured medical'malpractice claimants, the court said that the statute
applied ‘equally to all ' medical mmalpractice victims and all practitioners of the healing arts
and therefore satisfied the first prong of the test.'As to whether the legislation promoted
the public interest; the court noted that the legislation must be upheld if it could be
supported-on any reasonable ground, and that it was rationallysupportéd by the
connection between the legistative goal of alleviating a perceived medical malpractlce
insurance crisis and the imposition of the cap on malpractice damages. -

However, noting that it was clearly arguable that a statute limiting: total medical
malpractice:damages was special legisiation, in that it selected: physicians and hosp;tais
from a ¢lass of persons. otherwse subject toliability for their: negligent acts, ‘and
extinguished, atleastin: part, their liability, the court in Jones v State Bd. of Medicm
(1976):97 Idaho 859,555 P2d 399, cert den 431°US 914,53 L - '
remarided the case to the trial court for its consideration of the const!tutionahty of the
provision. Declaring that a state constitutional prohibition-against spedial privilege
legislation and the equal protection'clause of the United States Constitution were
adopted-to serve-distinctly different identifiable ‘purposes, the court said that while it
might be constitutional in the senseé of equal protection for-the state legislature to single
out persons or corporations for preferred treatment, such treatmeént could nevertheless
be regarded as in conflict with the state constitution's prohibition against special -
privilege legislation. The liability limitation provisions:in question, 1.C. §§ 39-4204 and -
39-4205, set a ceiling on recoverable damages for actions against physicians of a certain
amount per claim and per occurrence, and a ceiling on recoverable damages for actions
against acute care hospitals of a certain amount ‘per claim and per occurrence; or-an
alternative: flgure ‘comprised of a certain amount muitzplsed by thetotal number of beds'’
in the hospital. The court noted that while the constitutionality of the provision vis-a-vis -
the state constitutional prohibition against special privilege legislation had not been
raised in the trial court, a similar limitation provision had been held violative of a similar
state constitutional prohibition in Wright v Centrai Du Page Hospital Asso. {1976) 63 1l
2d 313,347 NE2d 736, 80 ALR3d 566, [FN54] since the triat court’s decision, and the ©
issue had beenraised on appeal in the casé before it. The provision could survive a
challenge that it was special privilege legislation if it were found to have been enacted in
response to a problem of statewide concern, and, by alleviation of that problem, found
to serve the health and welfare of the people of the state, and the means adopted in the
act must be found to be reasonably related to the solution of those problems, said the
court. :

For an Indiana case determining the validity of a statutory limitation on the total amount
of damages recoverable in a medical malpractice action under Ind, Const. Art, 1, § 23,
and Ind, Const. Art. IV, 88 22 and 23, which prohibit special privilege legislation,
together with validity under the equal protection clause of the Fourteenth Amendment,
see Johnson v St. Vincent Hospital, Inc. (1980} 273 Ind 374, 404 NE2d 585, § 17[al.
Statutory cap on damages recoverable in medical malpractice action did not violate
principles prohibiting "special legislation.”" (Per curiam, with three justices concurring
and two justices concurring in result.) U.S.C.A. Article 3 § 18; Neb.Rev,St, 58§ 44-2801,
44-2825(1). Gourley ex rel, Gourley v, Nebraska Methodist Health tem, Inc., 265
Neb. 918, 663 N.W.2d 43 (2003).

in Etheridge v Medical Center HMospitals (1989) 237 Va 87, 376 SE2d 525, the court held
that a statutory limitation on the total amount recoverable by a malpractice plaintiff did




not violate constitutional provisions prohibiting special legisiation. The provision in Va.
Const. Art, 1, § 4, specifying that no one was entitled to exclusive or separate
emoluments or privileges from the.community except:in consi ideration of public services,
had no reference 1o action of the legislature, said.the court, and was not applicable to
the case, As to the claim that Va. Code § 8.01-581 .15 violated Va. Const. Art, 1V, § 14,
providing.that the general.assembly shall not enact any local, special, or private law, the
plaintiff argued that the statutory limitation on medical malpractice damages conferred
special privileges and.immunities upcn a small segment of the population, namely,
physicians and their insurers, while at the same time arbitrarily distinguishing between
severely injured victims of medical malpractice and less severely injured malpractice.
claimants as well as all.other tort plaintiffs. Laws may be made to apply to a class only,
asserted. the court, ‘and that class may be.in.point of fact a small one, provided the
classification itself-be reasonabie and not arbitrary,.and the-law be made to.apply to all
of the persons. belonging to the class without distinction. If the classification bears a -
reasonable and substantial-relation to the object sought to be.accomplished by the
legislation, the court continued, it will survive a. special-laws constitutional challenge.
After. carequ and.deliberate. study, the general assembiy determined that health care.
providers faced-increasing difficulty in obta;n:ng affordable matpractlce coverage'in
excess of the statutory limit and that the situation would tend to reduce the number of
health care prewders avai able to serve the state s citizens, said: the court, The necessity
for and the. reasonabieness of classifications were pr:mar:ly questions for. the. legislature,
the court.added; pointing out that the limitation applied to all health care providers and -
to all medical malpractice plaintiffs. According the legislation the presumption of validity
to which it was entitled; the court concluded that the classification was not arbitrary,
bore-a reasonable and.substantial relation to the object sought to be accomplished, and
that it.applied to all persons belongang to the class without distinction-and was not
special inveffect. - o s e e s e e .
Ses Robinson v:Charleston Area Mecilcal Cti’ 1n<: (1991) 186 W Va 720 414 SEZd 8“}?7
§-3[a}, in which the court, treating the analysis under the two constitutional provisions
together, held.that W, Va. Code & 55-7B-8, as amended, a statute limiting the amount
_of noneconomic damages recoverable by a plaintiff in'a maipractace actton, did not:.
“violate the right to equal protection under W. Va. Const. Art, III, 51 {:mpiied), am:i was
not specaal leg:siattcn prohibited by W, Va. Const. Art VI, §

g 22 5. Under proscraptton agamst sovere;gn |mmumty

The r;ourt in the foilowmg case- held that a statute Elmttlng the state 5 ;ablht:y in medicai :
malpractice cases did not violate the constitutional proscnptlon against sovereagn
immunity.

Statute lmiting state s irabilaty in medical ma!practzce cases to $500 000 dxd not v;olate
state constitution’s proscription against sovereign immunity; statute merely afforded
state the same limit of liability that was provided to private defendants who commit
medical malpractice. LSA-Const. Art. 12, § 10; LSA-R.5. 40:1299.39, 40:1299.42, subd,
B(1). Willlamns v. State, Dept. of Health and Hospitals, 703 So. 2d 579 (La. 1997), reh g
denied, (lan, 9, 1998).

D. Statutes Limiting General Damages

§ 23. validity not upheld

In the following cases, the courts held that a statute limiting the recovery of general
damages in madical malpractice cases violated constitutional rights,

Patients' equal protection rights were not violated by legislature’s omission of
noneconomic damages cap of Health Care Availability Act (HCAA) from inflationary



adjustment to cap in negligence cases, where their maipractice claims accrued prior to
effective date of.infiationar_y adjustment. U.S.C.A. Const, Amend..14: West's C.R.S.A,
Const, Art. 2,.8 25; West's C.R.S.A-§ 13-21-102.5(3Yc){IV). Garhart-ex.rel, Tinsman v..
Coiumbta/ﬁealthone L.L.C., 95 P, 3d 571 {Colo. 2004), as-maodified on demaE of reh’ g,
{Aug, 16, 2004).
A statutory damag@ provnsron cappmg general damages an medlcal maipract;ce actions .
was unconstitutional under the Ohio Constitution's due.process clause, the court held in
Morris v Savoy (1991).61 Ohio St 3d 684, 576 NE2d 765. The court responded to a.
certified question as to. the constitutionality. of the: statute from the Federal Court, aﬂ:er a
trial.on the issue of damages for:a malpractice pEaant;ff who had-become paralyzed from:
the neck down following surgery, and 'was awarded a verdict s;gmﬁcarztiy in excess of
the statutory limit.-A legislative enactment will be. deemed valid on due process grounds:
if it bears a real and substantial relation to. the pubhc health, safety, morals, or. general
welfare,and if it is not.unreasonable or arbitrary; observed the court. The language of
the Ohio Medical Malpractice Act indicated that it was aimed at medical malpractice
insurance rates; the court continued, whxch had.been rising rapidly.in the vears previous
to its passage. However -one:provision of the Act required an annual report.from the
state; super;ntendent of-insurance-on the effectiveness of certain.of the Act's: provisions
in reducmg medscai malpractice insurance premiums, said the court, and the statutory
damages cap was not listed among the'statutes that the legisiature obwousiy believed
would have an impact.on those premaums Stating that it was ynable to find, either in
the amici briefs or elsewhere on the record, any evidence to buttress the proposztton
that there was a rational connection between damages awards over the statutory limit
and malpractice insurance rates, the court pointed out that there was evidence of the
converse in an independent study indicating that less than.6 percent of all claims
brought were for more than the statutory cap. Another study by the Insurance Service
Organtzat;on the rate- settmg arm of the insurance tndustry, found that the savings from
various tort reforms, including a cap on honeconomic damages, were "marginal to non- .
existent,” said the. court. Furthermore, it was irrational and arbitrary to impose the cost .
of the mtended benefit to the general public solely upon a class conStsi:mg of those most
severely injured, by medical malpractice, the court concluded .
However,’ aEthough it invatidated the statute on due’ process. grounds uﬂder t:he Ohao -
Constitution (this sectlon), the court.in Morris v:Savoy (199: St : .
NE2d 765, held that OhioR.C. § 2307.43, a statutory prowsaon Ismitmg generaf damages
in medical maipractrce actions, did not wo!ate the equal protection clause. ;FNSSI The
correct analysis was the "rat;onai basis” test, said the court, because the rightto
maipractsce damages did not. mvolve a fundamental r;ght or suspect’ ciass and the :
statute must be upheld if there ex:ste{i ‘any.conceivable set of facts under which the :
cEass&f&cataon rat:onaﬁy furthered a Eeg:t:mate £eg|siatwe objectwe The section of the
Ohio Medical Malpractice Act, in piacmg a limit on general or noneconomic damages,
distinguished between medical malpractt{:e victims and all other tort victims, and egual
protection requ!red the existence of reasonable grounds for makmg the distinction, the
court explained, concluding that if there were a crisis in the medical malpractice
insurance area, the distinction satisfied the test of validity on equal protection grounds.
The court pointed out that the statute also ‘treated members of the class of medical
damage claimants differently, in that the statute applzed only to claims not involving
death, and treated the most seriousty injured malpractice victims d;fferentiy from the
rest of the class. Although there was no evidence to support the contention that the
limitation eased the burden of alleged "exorbitant” malpractice awards, said_the court,
the vast weight of authority required that the courts defer to the legislature on the issue
of constitutionality under the rational basis analysis,
In Jeanne v Hawkes Hosp. of Mt. Carmel (1991, Franklin Co) 74 Ohio ARD 3d 246, 598
NE2d 1174, motion gr, stay gr 61 Ohio St 3d 1401, 573 NE2d 676 and cause dismd 62
Ohin. St 3d 1437, 579 NE2d 210, the court held that Ohio R.C. § 2307.43, limiting the
amount of generai damages recoverable by a medical malpractice plaintiff, violated the
right to trial by jury guaranteed by Qhio Const. Art. 1, § 5. The legislature could not in




any way attempt to limit or: abo ISh the rsght to a trial by jury, said the court, and this
included the right tothavea jury {tetermme the amount of damages. The statute limited
the right to-a trial.by jury by putting a cap on the amount of damages a jury coulid

award in a given case, which limit bore no reasonabie relationship to anything;and
prevented the jury from awarding damages based on the evidence adduced at trial.

A statutory limitation on general damages recoverable in a medical maipractice ‘action
violated the ‘due process: clauses of both the Ohio and Federal Constitutions-beyond a
reasonable doubt, the court Held'in Duren v ‘Suburban’ Community. Hospital (1985) 24
Ohio Misc2d-25; 495 NE2d 51 Not;ng that courts were divided on the constttutsonahty
of limiting medical mal;:sractig:e damages, the court d:stmguzshed the 'Ohio statute from a
statute limiting only noneconomic damages, from another which provsded fordnsurance
coverage forall health care providers and hada higher:limit, and from:one- provsdmg a
choice of participation’in the statutory scheme, in-a state with different constitut;onal
safeguards The court observed that, while damage limitation had been recogmzed as a
proper subject for Eeg;siatwe action, invalidation had been based on'both due process
and equal protection arguments. It was unfair and unreasonable to impose the burden of
wpportang the medaca! care mdustry on: those persons most severeiy angured the court
conciuded : : :

E Statutes Limttmg om\; Recovery From Health Care Provuder '

& 24. Validity uphe;d

The courts upheld the conststut:onahty of a statute limiting only the amount of damages
recoverab e fmm a hea!th care prowder in a medac:ai ma!practace aCthﬂ, m the fo lowmg
cases,
The court re}ected the contentioh that the iegrs!ature could not constitutlonaify limit the
liability of a health care provsder for damages recoverable in a medical ma!practsce _
action.and.transfer respons;bahty for the portion of the }udgment in excess of that limit
toa patcent‘s compensataon fund in Florida Patient's . Compensation Fund v. Von Stetma
(1985 Fla) 474 So 2d 783, 10 FLW 286."The trial court had found the statutory SECtiOﬂ
unconst;tut;onal ‘on‘the gmund that it attempted to limit the court's inherent power to
enforce 3udgments and vio ated both the equai protection and due process clauses of the
Florida and.United: States Constitutions. The fund afforded ‘medical maipract;ce habzhty
coverage to heaith care provsders for the berefit- of both the health care prowders and
those members ‘of the pubhc who became victims' of medical maipractwce observed the
court. The concept of the fund andits assessment mechanism was upheld'in Departmen
of Ins. v Southeast Volusia Hospital Dist. {1983, Fla) 438 So 2d 815 app dismd : é@

901, 80 L Ed2d 149, 104 S Ct 1673, later proceeding (Fla A D1) 452 S0 2d 91, '
review den (Fla) 456 So 2d 1181 and later proceeding (Fla App D1) 464 So'2d 1275,
later proceeding (Fla App D1) 466 So 2d 379, 10 FLW. 727, later proceeding (Fla App

D1) 478 S0 2d.820, 10 FLW 1250 and review den (Fla) 476 So 2d 676, the court '
continued, ahd the statutory scheme did not deny plaintiffs recovery of judgments, but
was designed in part to insure that sufﬁcuent funds existed to pay substant;a! judgments
to medical mafpracttce victims. Provision for the fund to be made a party to medical
malpractice actions and responsible for port;ons of awards in excess of the limit of
recovery against a health care provxder did not substant:aliy violate or change any of the
plaintiffs' vested rights, said the court. The court went on, however, to caution that it did
not address the constitutional right of a plaintiff to levy against a health care provider
when the fund was fiscally incapable of or otherwise prohibited from paying validly
entered judgments within a reasorta_bte time because of inadequate rates and
assessments. '
Accord, Florida Patient's Compensation Fund v Tillman (1986, Fla) 487 S0 2d 1032, 11
FLW 74, the court stating that it had upheld the constitutionality of the statute in Von




Stetina, and holding that the District Court erred in finding the limitation of lability
provisions of Fla, Stat, § 768.54 unconstitutional.

In Mercy Hospital, Inc. v Menendez (1979, Fla App D3) 371 So 2d 1077, cert den {Fla)
383 50 2d 1198 and app dismd without op (Fla} 383 So 2d 1198 and appeal after
remand (Fla App D3) 400 So 2d 48, petition den (Fla) 411 So 2d 383, more fully
reported in & 38{a], the court, holding that medical maipractice plaintiffs had the burden
of making the patient's compensation fund a party in any suit where recovery was
sought against a health care provider in excess of the limit of damages recoverable
against the provider, stated that the application of the statute was not given an
unconstitutional effect by the requirement that the fund, which the plaintiff argued was
like an insurance program, be joined in the suit, and the provision was not an invasion
of the right of the court to establish rules of procedure,

In Garcia v Cedars of Lebanon Hospital Corp. (1984, Fla App D3) 444 So 2d 538, the
court, stating it was adhering to its decision in Mercy Hospital, Inc. v Menendez (1979,
Fla App D3) 371 So 2d 1077, cert den (Fla) 383 So 2d 1198 and app dismd without op
(Fla) 383 So 2d 1198 and appeal after remand (Fla App D3) 400 So 2d 48, petition den
{Fla} 4131 So 2d 383, the previously reported case, held that Fla. Stat. § 768.54(2)(b}, a
provision limiting a judgment against qualified health providers in a medical malpractice
action, was valid and enforceable.

Statutory cap on damages recoverable from state health care providers did not violate
constitutional equal protection and access to courts provisions, although cap treated
patients differently, as cap provided three benefits: (1) greater likelihood that offending
healith care provider has malpractice insurance, (2) greater assurance of collection from
solvent fund, and {3) payment of all medical care and related benefits. LSA-Const. Art,
1,88 3, 22; LSA-R.S. 40:1299,39. Batson v, South Louisiana Medical Center, 727 So. 2d
613 (La. Ct. App. 1st Cir. 1998), writ granted, 741 So, 2d 1276 {lLa, 1999) and
judgment rev'd on other grounds, 750 .50, 2d 949 {La, 1999).

Monetary statutory limitation of $500,000 for claims against private hospitals, as set
forth in Louisiana Medical Malpractice Act, was not unconstitutional, even though no
statutory monetary limitations existed in claims against state health care providers sued

for medical- ma§practice M;i%er v. Southern Baptist Hosp., 806 So. 2d 1Q (La Ct AQQ

- 4th Cir, 2001}
‘Malpractice. Lzabihty for State Services Act's (MLSSA’s) $500,000 statutory cap on

medical malpractice judgments against public health care providers is constitutional.
LSA-R.S5. 40:1299,39. Ruiz v. Oniate, 806 So, 2d 81 {La. Ct. App. 4th Cir. 2001).
Governmental Tort Claims Act providing that resident physicians can be sued’
individually, not withstanding their status as state employees, but limiting their liability
to'$100,000, recognizes special burdens (financial amongst other) faced by student
physicians and makes some accommodations to protect them should they be called upon
to defend against lawsuit. That legislature felt need to protect residents in this special
manner indicates underlying intent to subject faculty and student physicians to
individual liability for torts committed while practicing medicine. Anderson v Eichner
{1994, Okia) 890 P2d 1329.

§ 24.5, Application generally

State hospital did not prove that its health care providers were entitled to statutory limit
of liability in medical malpractice action, and thus hospital was not entitied to benefit of
statutory cap, where hospital did not introduce evidence that its employees were acting
pursuant to-written employment contracts meeting the requirements of the Maipractice
Liability for State Services Act. LSA-R.S. 40:1299.39, 40:1299.39, subd. A(1)(ifY{aa),
40:1299.39.1. Ruiz v. Oniate, 697 So. 2d 1373 (La. Ct. App. 4th Cir. 1997), reh'g
denied, (Aug. 29, 1997} and writ granted, 707 So. 2d 45 (La. 1998).

Nursing home was a "qualified health care provider” for purpose of determining whether
it was liable for malpractice only to extent provided in Medical Malpractice Act (MMA);
letter from Medical Malpractice Insurance Director of Patient's Compensation Fund (PCF)




indicated that nursing home was enrolled in.PCF and that it was insured, and there was
a certified :copy. of nursing home's certaﬁcate of enrollment showmg that nursing home
was certified-as an ‘enrollee under MMA. LSA-R, S. 40:1299.42; La.Admin. Code tit. .37,
pt 111, § 515. Roberson Ve Arcadea Hea!thcare Center, Inc 850 So. Zd 1059 {La; Ct
App.-2d Cir. 20@3) Lo i
Under West Vtrgtma iaw as pred;cted by the c%nstnct court 5tatutory i:a;} on
noneconomic loss awards in‘medical malpractice cases limited individual heaith-care
provider's. habmty for-occurrance 'of medical “practice to $1 millien, but did not limit: total
amount:plaintiff could recover from multiple health care providers. West's Ann.W. Va,
Code, 55-78-8. Daniel v. Beaver 300 F, Sunp 24 436 (S D.W. Va 2094‘5 .

III Cons’cmctuon and Applacatnon of Statute Ltm;ttng Damages in Med;ca!
- : : Maipractlce Actmns B ; : '

AL Gehérg’:\ily L
§"2_S.' Apb]-igé_;ibn _to :w'roh'gf;.it_;d_eat'h claims i F'i:\;Sé_-] o

{al Heid apphcable

In the foliowmg case. the court heid that: a statute itmatmg damages recoverabie ina
medncai maiprac&:a{;e actaon was appiscabie to @ wrongful death claim. .

construed a statutory {iritation on. the recovery of noneconom:c damages ina medlcai
maipras:t;ce action as applicable to a. wrongful death -action: based on:medical ma!praf:tzce
reversing the frial.court's refusal to.reduce the noneconomic damages ‘awarded to.the
plaintiffs. under the Med;cat Injury Compensat;on Refmrm Act, The court. noted that Cai
Civ.Code § 333, 2(6) ;:Jrowded that'in any action, a piamttff was ‘entitl ed to recover ...
: -'norzemnom:c !asses, ‘and Cal Civ. Code 5333, Z(b) specnﬂed that the amount of damages :
inany action could not exceed.a certam amount, Furthermore, Cal Civ..Code §
333. 2(c}(2} defined profess;onai neg!zgence as an act which resulted in either personat
injury or wrongful death, the court contmued and the plain language: of the statute .
indicated unequwocabiy that awards in: ai medscal malpractice litigation were ilmsted
whether the.recovery was; sought by. mgured patients or by their survivors. The teg;siatwe
history also indicated an mtent for a comprehenswe prowsnon because certain drafts .
which. expiu:ztiy exr:,lucied pia;nt;ffs in wmngfui death.actions from a specified ceiling were
rejected, the court observed. ‘Considering thep a;nisffs argument that because a certain
subdivision referred only to actions for injury rather than injury or wrongful death, there
was evidence of an intention not to include wrongful death actions, the court observed
that wrongful death claims were also for "injuries,” those suffered by the heirs of medical
malpractice victims. The court also disagreed with the argument.that since wrongful
death plaintiffs could not recover for certain kinds of damage enumerated in the statute,
the legislature must have intended to exclude wrongful death actions, pointing out that
the section did not purport to set forth a comprehensive catalog of the types of losses to
which the statute was applicable. Stm;larly, the court continued, the statute's reference to
"nonpecuniary damage” was not fatal to its application to wrongful death actions, for
while decisional law. indicated that only pecuniary losses were compensable, damages in
such cases, in fact, had never been restrlcted to those elements having an .ascertainable
economic value,
Medical malpractice mrzecommtc damages cap.is appltcai‘:}ie to wrongful death actsons
where the underlyi ng claim is medical malpractice. M.C.L.A. 88§ 600.1483, 600.2922
Jenkins v, Patel, 684 N.W.2d 346 (Mich. 2004).
Under medical malpractice noneconomic damages cap statute, plaintiff is subject to the




higher of two damages caps if, as a resuit of defendant's negligent conduct, plaintiff at
some point thereafter, and while still fiving, suffered one of the enumerated statutory
conditions aliowing apphcai:xon of the higher nonéconomic damages ¢ap; thus; higher cap
may apply even if plaintiff is dead at'thétime of gucfgment (Per Markman, J.,'with one
justice concurring, and two. 3ust:t<:e5 {:oncurrmg in result oniy) M.C. i_ A Ei 600 1483(i}(a-
¢). Shinholster v. Annapolis Hosp., 685 N.W.2d 275 (Mich. 2004).
Application of medical malpractice statutory cap of $75,000 mdw;dualiy to each’isurvivor
or beneficiary of deceased patient for non-economic damages, established under the
Virgin Islands Health Care Provider Matpract;ce Act ‘and the Virgin Islands Wrongful Death
Act, was proper; the cause of action in‘the case stemmed from the ‘wrongful death of the
decedent due to the negligence or matpract*ce of physician, and the Wrongful Death Act
was very. clear-and’ unambiguous in its'meaning, ‘which was to provide "each sur’vwor*'
with recovery for the death of a decedent. 5V,1.C.'§ 76; 27°V,.1.C. § 166b. Cebedo V.

' Zd 373 (DNV.L 2003 {appiymg V:rgm Islands !aw) T

(bl Heid not app!tcabfe

A statutory prov:s;on I;mrtzng the amount. of damages recoverable in‘a medical
mafpractace action was construed in‘the following case not to appty to a: wrongfui death
claum aithough it did-apply to the survlvorshtp action, .

[n Duren v Suburban Community Hospital (1985):24 Ohso Misc 2d 25, 495 NE2cE 51 the
court held that a statutory limitation on malpractice damages by its termis did not apply
to the plaintiff's wrongful death action, although it would operate to reduce the verdict on
the ‘survivorship claim for pain and suffering, if it were constitutional, The statute, Ohio
R.C. § 2307.43, provided that general damages should rot exceed a certain arrount m
any ‘medical claim not involving death. The plaintiff, administratrix of her deceased’ _
husband's estate, argiied that the limitation“did not apply because the action mvtﬂv’ed'a '
death, and the court ruled that it unambiguously did not appgy to th@ wrongful death
ctasm but dzd appiy to the survnvorsh;;a actton 1FN57§ s

g 26 Appi:catnon to derwatsve cia:ms

The court held in the foitowmg case that a statute kmitmg damages recover‘abie in a

medical malpractice action was applicable to'claims agamst health care prowders derwed

fromthe patient's medical malpractice ‘cause of action. "

Actions brought by relatives of the primary victim for’ emotsonal dustress and loss of -

consortium were sub}ect to the limitation of damages recoverablée in an actzon for medscai '

matpracttce of Cal CN Code & 333 2 the court held in ax!or ¥ Umted States (1987, CA '
25 i :

1300, 10 FR Serv 3d 714, an'action against the United States under the Federal Tort
Claims Act. The patient had sustained brain damage when his ventilator disconnected and
his wife had witnessed efforts to revive him, and the appeal concerned the application of
the statute to a verdict in her favor for an amount exceeding the damages cap. Ina
footnote, the court observed that neither party had discussed the issue of whether the
statute applied to actions for noneconomic damages brought by persons other than the
patient, and no court had decided the question. However, considering the application of
the medical malpractice statute of limitation to such’ actions by the California Supreme
Court, the court décided that the damage limitation should also apply, since'that would
further the state legisiature's purpose of controlling liability associated with medical -
malpractice. Although amici contended on appeal that the" operaticn of the statute limited
the economic damages recoverable in all actions arising cut of a single act of malpractice,
rather than applying per action, plaintiff, or injury, the court declined to decide these
questions because the govemment had not raised them below. [FN58]

The professional negligence lability of a medical group consisting of a partnership of
physicians, as employer or principal of the physicians, was limited under the doctrine of
respondeat superior to the Habiity of the employee physicians, and therefore, under the




Medical Injury Compensation Reform Act (MICRA), the medical group could not be held
vicariously liable for noneconomic damages in excess of the statutory damages cap of -
$250,000. West's Ann. Cal. Civ. Code § 3333.2. Lathrop v. Healthcare Partners Medical
Group, 114 Cai. App. 4th 1412, 8 Cal, Rptr. 3d 668 (1st Dist. 2004).
Claim for loss of consortium that was brought by patient’s wife was a derivative. cialm
and thus wife could not recover separate judgment on that claim or recover award of
preiudgment interest.in medical malpractice action that resulted in patient recovering
statutory damages cap under Medical Malpractice Act; damages awarded to wife were
included within cap appincabie to patient's claim. West's AI.C, 34-18-14~ 3(a){(2). Johnson
v. Eldridge, 799 N.E.2d 29 (Ind. Ct. App. 2003).
See Descant v Administrators of the Tulane Educ Fungd {1994, La) 639 So 2d 246, § 40,
Patient’s husband'’s award of noneconomic damages for loss of consortium was not
subject to same statutory damages cap as-was applied to noneconomic damages
awarded to patient in medical malpractice action for failure to timely diagnose patient's
ovarian cancer; although loss of consortium claim was derivative, spouse was not
automatically entitled to damages for such claim, and thus, husband was separate
plaintiff bringing separate personal.injury action for loss of consortium. V.A.M.S. §
538,210, subd. 1, LaRose v. Washington Umvers:tv. 154 S.W.3d 365 (Mo Ct. App. § D
004) rehg and/or transfer denied, (lian 5, 2005) and transfer denied, {Mar. 1, 2605}

3} 27 Retroact:ve effect '

Statutory provisions limiting the amount of damages recoverable in a medical malpractice
action, or amendments thereof, were construed in the following cases not to apply
retroactively, the courts being in agreement that if a cause of action accrued before the
effective date of the statute or amendment, the right thus vested could not be limited by
subsequent iegislat;on

The trial judge did not err in refusmg to apply the amended version of a statutory
damages cap when reducing the jury's verdict in a malpractice action, the court held in
Davis v Omitowoiu {1989, CA3 VI) 883 F2d 1155, an action which was pending at the
time the amended statute became law. The patient’s cause of action had arisen, and she
had fsled her complaint with the Malpractace Review Committee ‘and with the trial court,
before the effective date of the amendment, which would reduce her total recovery
further than the original malpractice damages limitation statute. The defendant argued
that some provisions of the new statute were passed with a clause specifically limiting
their application to actions arising after the amendment's effective date, but that no such
clause was: enacted with respect-to the amendments involving the total amount of
damages whach could be awarded. The canon that statutes operate prospectively required
the application of the original version of the statute, said the court, because the ruie was
applied when application of a new law would affect rights or obligations existing prior to
the change. The patient sought the doctor's services at a time when her recovery was
limited by the original statute, and thus the rights and cbligations of the parties were
predicated upon that statute, the court concluded, and there was no clear legislative
indication that the amended statutory cap should be applied.

In Martino v Sumyrall (1993, La App 1st Cir) 619 So 2d 87, cert den {La) 621 S50 2d 821,
the court held that an amendment to the public medical malpractice statute, providing
that the statute, including its limitation of damages provisions, should apply to the state
and any of its departments, including state hospitals, couid not be applied retroactively to
the cause of action of a plaintiff who had been injured before the amendment. The court
observed that La, R.S. § 40:1299.39 limited the liability of the state of Louisiana in
malpractice cases to a .certain amount, exciusive of liability for medical expenses, but at
the time of the plaintiff's injury, the legislation applied only to state-employed physicians
and other professionals providing medical and related health care services. The supreme
court had specifically held that the liability cap did not apply to judgment rendered
against the
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state itself, the court continued, {FN60] but Eatez‘ the ieg slature amended the statute to
include such judgments. Retroactive application of the statute would disturb vested
rights, and therefore the amended version could not be applied to the damages
recoverable by the plaintiff in the instant case, the court concluded.

Louisiana medical malpractice cap, La Stat § 40 1299.39, was not made app!:cab!e to
state and its hospitals until 1988;. statute was not retroactively applicable to case filed in
1983 in connection-with 1983 death of patient, Smith v Louisiana Health & Human
Resources Admin. (1994, La-App 4th Cir) 637 50 2d.1177, <ert den (La) 644 So 2d 634,
In Marcel v Louisiana State Dep't'of Public Health (Dept. of Health & Human Resources)
(1986,:La App 1st Cir) 492 So 2d 103, cert den (La) 494 So 2d 334, the court held that
the trial court did not err in failing to impose a limit on the malpractice defendants'
liability, pursuant to the provisions-of LSA-R.S. §:40:1299, 39, when the patient's.cause
of action arose well before the effective date of the statute. The child's injuries began
shortly after b:rth ‘caused by the defendants failure to diagnose a genetic disorder
known as phenylketonurza The statute limited malpractice liability for state services, the
cowrt obsewed and was intended for immediate application. While under La. Civ. Code
art. 8 alaw can-prescribe only for the future,.and under LSA-R.S. § 2 1o section of the
revised statutes is retroactive uniess expressly stated, this general ru!e of prospective
application applied only to-substantive laws as distinguished from procedural or remedial
laws, said the court. However, no law may be applied retroactively if that would operate
to disturb-vested rights, the court continued, noting that even in.those cases in which
statutes of limitation have been retroactively applied, the courts have determined.that
the statute must provide a reasonable period.after enactment for the filing of suits based
upon pre-existing causes. of action. Whether or not the statute was substantive in
nature, clearly the legislature never intended for the law to be applied retroactively,
since to do 'so would allow pre-existing vested rights to be disturbed. without-a
reasonable grace period, said the court afﬂrmmg }udgment for the full amount of .
damages against the defendants.

Relying on the decision in Marcel vLounsnana State Degt of Public Hga!th {Dep't of
Health & Humnan Resources) {1986, La App 1st Cir) 492 So 2d 103, cert den (La) 494 So

2d 334, the case previously reported, the court held that an amendment to the Public
Medical Malpractice Statute, which provided that the limitation on damages recoverable
against the state in-medical malpractice actions included actions against state hospitals,
should not be applied retroactively to limit the recovery of a malpractice plaintiff who
had been injured before the statute became effective but did not obtain a judgment until
after the effective date, in Hampton v Greenfield (19931, La App 4th Cir) 576 So 2d 630,
cert den (La) 581 So 2d 686, later proceeding {La App 4th Cir) 602 Sa 2d 327, affd in
part and revd in part on other grounds {La) 618 So 2d 859. At the time of the plaintiff's
injury, the limitation of liability in La. R.S. & 40:1299.39 applied only to state-employed
physicians and other professionals providing medical and related health care services. on
behalf of the state. [EN59] The defendants argued that an amendment to the statute,
including the state and any of its departments in the definition of "persons covered,"
should be applied retroactively to limit the recovery against the state and charity
hospital, relying on authority that a limitation on the amount of general damages
recoverable in a personal injury suit against the state could be retroactively applied
without disturbing vested rights. However, the court rejected the analogy, stating that
the personal injury statute differed from the malpractice limitation because it was a
limitation on the amount of general damages only, specifically excluding medical care
and related benefits, loss of earnings and loss of future earnings. The limitation found in
the public medical malpractice statute, on the other hand, applied to all items of




damages except future medical care and related benefits. The inclusion of s;:secnaf
damages dastzngulshed the statutory limitation at issue because recovery of certain
items of special damages may be considered a vested right, said the court.
Applicable noneconomic damages cap amount in medical malpractice case was
$547,000, which was the cap-amount in effect at time of trial; noneconomic damages
cap statlite wag not amended between timeof ﬂeglegent acts that caused patient's death
and timeé of tr;ai statute provided cap on ‘noneconomic damages in maipractace action-
and for yearly increase or decrease'in cap amount in ‘accordance with economic index,
malpractice cause of action arose’ after enactment of statute, ‘and thus, In sense that
Eeg!slatare did not, enact a statute dwmg life.of this.cause of action, constitutaonal amcie
providing that no'ex’ post facto’ faw nor law impairing obligations of- contracts por: e
retrospective in its operat:on ‘shall be enacted was. ‘inapplicable. VA, M:S. Const. Art. 1, 8§
137 VAM.S, §538.210. Cook v, Newman. 142 $.W.3d"880{Mo. Ct. App. W.D. 2{304)
reh'g-and/or: transfer densed {Aug.'31, 2004) and’ transfer-denied, (Sept."28,:2004).
Statute governing the’ structure of éamage awards in medical malpractice actions did not
apply to action commerniced priorto July’, 1985. McKinngy's CPLR & 5031 ‘et'seq.
: Rodrtauez Vi Lonq Istand Cofieqe Hosp., 702 NY:5.2d.363 {App. Div. 2d Dep't- 2000)
A statutory: hmxtataon on-recovery of generai damages in ma!practece actions. was
‘construed, ‘along with other provisions of the 1975 Ohio Malpractice Act, {EN617 not to
. apply: retroactave!y iy Younq v Alberts’( 1975, CP):73 Ohio Ops 2d 32,342 NE2d 700, the
court denying a’ pretrial motion for'a continuance’ and/or compliance with the Malpractice
ACt: The defendants—-doctors and a medtcaE products manufacturer—~contended that the
malpractice’ plaintiff was required to comp!y ‘with the provisions of the Act, which™ 7
became effective before the trial-of the action:was scheduled although the plaintiff's
cayse’ of action arose‘and the ongmai comp{amt was filed prior’ to the effective date. In
reachmg the conclusion that the Act did not app!y to any events occurring before the
effective date, the court firsticited a statutorv provision stating the ‘presumption: that -
statutes: have prospectwe appi;cataon unless expressly ‘made retroactive, indicating that
there was.no provision.in the Makpractace Act:for rétroactive application of ‘any-of ttS
. --parts. Natmg asecond statutory provision ‘which’ spemfaed that the re-enactment,
--amendment, or repeal of a statute does not. have retroactive’ appl :c:atlon ‘the court
“ohserved that while'the provision’ itmztmg Tecovery was new- !eglsiation and nota re~ :
enactment or amendment, the provision re- -enforced the presumption of a statute's
i}i’OSDECUVQ effect. There was only one.reference to.an efféctive date of a particular
provision of the Mal practace Act,and that was to a later date than the effective’ date of
the Act genera!]y, observed the ccurt pomtmg out that'if the damage recovery B
limitations were: constmed o appiy retroactiveiy, the alteration of a substantive right -
would render the provssaon unconstitutional. Fmaity, taking 3ud:caai notice 'of the fact that
the problems sought to be resolved by the Act were national in scope and’arose from
increased maipractace insurance costs and health care providers’ threats to withdraw
their services from the public because of such costs, the court said that the Act looked
ahead to creating conditions where malpractice insurance could be: purchased and
maintained at reasonable costs, and made no attempt to change any substantive or
procedural law govemmg events that had occurred prior to its enactment. A
Since a statutory provision limiting the amount of compensatory darmages in medical
malpractice claims affected substantive rights; [FN62] such a‘provision could not be
applied retroactively, the court held in Graley v Satayatham (1976, CP) 74 Ohio Ops 2d
316, 343 NE2d 832 (disapproved on other grounds as stated in Griffey v Raian, 33 Ohio
St 3d 75, 514 NE2d 1127), Noting that it is the'general law that statutes affecting
substantive rights may not be applied retroactively, the court went on to quote
approvingly from the opinion in Young v Alberts (1975, CP) 73 Ohio Ops 2d:32, 342
NE2d 700, this section, which set forth the reasons for not construing the 1975 Ohio
Malpractice Act to apply retroactively. The malpractice victim filed the action subseguent
to the effective date of the Act, although the alleged malpractice occurred prior to it.
Accordingly, the court overruled the defendant clinic's motion to dismiss the complaint
because the plaintiff claimed damages in excess of the statutory limit.




Stmilarty, in Simon v St Elizabeth Medical Center {1976, CP) 3 Ohio Ops 3d 164, 355
NE2d 903 (disapproved on other grounds as ‘stated in Griffey v Rajan, 33 Ohio St 3d 75,
214 NE2d 1122), the court held that the Ohio Medical Malpractice Act, containing a
provision limiting recovery of damages for a medical malpractice claim, was not
retroactive in effect betause the Act affected substantive rights.- [FN63] Noting that the
accrual of the action was the critical date, the court said that therefore, even though the
plaintiff had filed suit after the effective date of the Ac:t the cause of acteon arose before
that date, making the Act inapplicable.
See Schiavo v John F. Kennedy Hosp, (1992) 258 %‘é} SuDer 380, 609 A2d 781, affd 131
N1 400; 620 A2d 1050; concerning an.amendment 1o the Charitable Immunity Act,
N.J.SIA 8 2A:53A-8, 'which increased hospital Erabdsty for medical malpractice, in which
the court limited application of the statute to claims accruing onor after the effect;ve
date of the amendment. Statutes relating to substantive rights should be construed-
prospectively unless the legislature indicates otherwise, observed the court; the reason
for this:general rule being that retroactive application of new statutes carries a high risk -
of unfairness, unless a contrary legislative intent clearly appears. Three circumstances
compel retroactive application of an amendment or new statute, the court continued: (1}
-an explicit or. implicit.legislative intént that the statute apply retroactively; (2)the =
statuteis.curative; ior (3) the expectattons of the parties warrant retroactive apphcation
There was nothing exphczt or implicit in the text of the statute orin the extant -
' egssiat;ve history, mdlcatlng an intent to: apply the amendment retroactively, the court
concluded, and the amendment; which increased liabifity exposure significantly, was not
curative but a substantive policy- change of some magnitude undertaken by the
legistature, The: change implicated insurance premiums and loss’ exposures, at least to -
some extent, and such matters could only be dealt:with prospectively, noted the court.
Since the plaintiff brought suit 2 years after his injury, and'the bill to amend-the
statutory damage limit-was introduced a year afterthat, the court reasoned there was
no basis for-any reasonable expectations of the-parties warranting retroactive application
of the amendment. Furthermore, there-was'no-language indicating that the amendment
should apply to-any action pending on'its effective:date, and the “time-of-decision” rule
was not pertinent, arising, as.it does, after a lower court or administrative: agency
‘decision occurs. ‘and thereis then a change inthe’ reievant iaw that governs the '
disposition of the. issues on appeal, concluded the court.
But see Florida Patient’s Compensation Fund v Von Stetina ( 1985 Fla} 474 So 2d 783,
10 FILW 286, in:which the court, whilé not deciding the retroactive effect of a statute
limiting damages, considered whether an amendment to a statute which limited the
portion of any Judgment exceeding a certam amount'which ¢ould be paid in-a given year
by a patient’s compensation fund was applicable when the amendment did not become
effective until 2 months after the entry of the trial court's judgment. The court-disagreed
with. the District Court, which had found that the statutory change affected a substantive
matter-and its application would constitute an impermissible retroactive application. The
judgment awarded in favor of the malpractice plaintiff was not final until the case had
been disposed of on appeal, said the court, and an appellate court was generally
required-to apply the law in effect at the time of its decision. The amendment to Fla,
Stat. §:768.54 was remedial in nature, as it did not alter the size of the judgment in
favor of the claimant, but prescrabed the metheci by which the 3udgment was to be paid,
the court concluded.-
Retroactive applfcat;on of statutory cap on noneconomic damages violated due process
rights of patient who was rendered partial spastic quadriplegic as result of medical
malpractice where retroactive application would have insignificant or nonexistent affect
upon cap's express purpoese, i.e; medical malpractice costs, statute in effect at time of
patient's injury implicitly gave her substantive right to unlimited damages, and manner
in which her right would be impaired by cap was inherently unfair, in that cap was
published one day and became law the next, so that patient, without any meaningfu!
notice, was stripped of her right to uniimited damages. Martin by Scoptur v Richards
{1995} 192 Wis 2d 156, 531 NW2d 70.




B Application of Statute to Multiple Claims or Defendants . -
_S, 28, Muitipie acts of-matp'ract'ice

fal PEamtlff(s) !tm:ted to one recovery

Although separate acts of maipract{ce agamst the pat;ent were aEleged m the fotiowmg
cases, a statutory provision limiting the amount of damages recoverable in a medical
maipractnce actionwas construed to apply to the totai recover\; based 0n ali ctaims
arising from an injury or death. o

A wrongful-death plaintiff whose decedent had alteged&y been a vsct;m of ITWo: separate
acts of malpractice was nevertheless confined to a single recovery as limited by statute,
the court held.in St. Anthony Medical Center, Inc. v Smith {1992, Ind-App):592" NEiZd :
732, transfer den {(Aug27, 1992}, The pataent had suffered a stroke aftera = .
preadmussnon intravenous. pyiogram test, preilmmary to prostate surgery,and. after. -
being: hosp;taltzed for the’ 'stroke, was administered incorrect medication-and died: wh;ia
inthe hospztai His.wife, :as piamtsff -argued that the }ury verd;ct shoul d: not have been -
reduced to the statutory limitation provnded by Ind.: 16-9.5-2-2(a) because of the.
two separate and distinct occurrences of malpractice, The statute ‘provided that the total
amount recoverable for: any-injury or death of a: patient could not exceed the: itmstatson
said the court, and when:the intent is clearly expressed by the: Eanguage of-the
legislation it may not ‘be construed to mean semething else: Assumang arguendo that the
jury found two separate actsof malpractice, the plaintiff may still recoveronly.the: =
statutory imit allowed for "injury or death;” the-court continued, for the patient suffered
a singleiinjury, a: stroke; which led to-his: death and-his wife's claim was derived from .
the death,for which he: may recover: only once: Under the Act; a‘heaith care: provnder
was. not liable for an amount in excess of a certain portion of the total recoverable -
damages (Ind. Code §:16-9.5- 2-2{b), observed the court, rejecting the malpractice

- plaintiff's additional contention that the hospatat was-liable for twice: that amount, based
‘on the two acts of malpractzce ‘The limitation of an individual health care provider's '
liability to the statutory amount "for an occurrence of malpractice” should be read in -
conjunction with subsection (a)'s: limitation.on the total amount recoverabie "for any
injury or death,” the.court concluded. . o

A medical maipract;ce p!a;ntaff who aileged more than one a::t of maipractfce
nevertheless suffered asingle injury and was entitieci to only one recovery subject to the
limitation of 1.C. §.16-9.5-2-2, the court held in Bova v Roig (1992, Ind App) 604 NE2d
1.:The patient alleged-that: the first act of malpractice occurred during surgery on his eye
and the second act of malpractice occurred when difficulties after the operation were
improperly treated, resulting in the loss of sight in the eye. The trial court did not err as
a matter of law in reducing the verdict to conform to the limit on total recovery imposed -
by the act, said the court, stating that where the intent of the legislature was clearly:
expressed in the statute, it could not be construed to mean something other than what
was plainly stated: The statute allowed a recovery of a certain amount for "any injury or
death,” the court continued, so that even if the jury had found two separate acts of
medical malpractice, the limitation of the act would allow the patient to recover only the
arnount allowed by the statute and only the lesser amount which applied to a-health

care provider's liability. That {imitation, "for an occurrence of malpractice,” should be
read in conjunction with the other limitation on the total amount recoverable, because
interpreting "occurrence” to be a less comprehensive term than "injury or death” would
be inconsistent with the intent of the act, explained the court. The patient suffered a
single injury, blindness in his left eye, and was entitled to recover only once, the court
concluded,

Medical Malpractice Act places $500,000 limitation on plaintiff's recovery for each injury




or death caused by health care provider's negligence; thus, plaintiff may recover oniy
once ne matter how many acts of negligence may have contributed to his injury. Thus,
hospital was not liable to .child patient who suffered brain damage where patient had
entered into settlement with treating physician for $100,000 and obtained recovery of
$400,000 from Patient Compensation Fund, and patient's brain injury constituted only
one injury as matter of law, even though affidavit of physician with whom plaintiff had
settled attempted to distinguish alleged acts of malpractice which led to injury. Milier ier by
Miller v Memorial Hosp. {1994, Ind App) 645 NE2d 631, reh den (Mar 1, 1995) and
transfer-granted (Jul 3, 1995)."

In medical malpractice cases to which the statutory cap appiies; the injured party can
recover-only one $500,000 cap for all malpractice claims, including any derivative claims
that arise:from the same act of malpractice. Armand v. State, Dept. of Health and
Human Resources 729 So 241085 {La; Ct ADD 1st Cr 1999}, wnt denied, 741'So, 2d
661 (La. 1999). :

When the damage to a patient cannot be apportioned between multiple tortfeasors
because the damage is indivisible, the claim is not severable and patient can not pursue
each gualified health practitioner for full amount recoverable under the Medical
Malpractice Act but'is limited to single damages cap, but if the damage orinjliry can be
divided into two or more parts with each part caused by a separate defendant, then
each part constitutes, in effect, a separate injury that could allow recovery of qul
amount under separate damages caps. LSA-R.S. 40:1299.42, subd. B(1). Maraist v,
Aiton Ochsner Medical Foundation, 808 So, 2d 566 {La. Ct, Aop,’ 1st Csr 20013, writ
denied, 800 ‘50.-2d 882 (La. 2001).

ib] Plaintiff(s) not fimited 1o one recovery

Undera statute limiting the recovery of an injured patient to a certain amount per
occurrence of iedical malpractice, the courts held in the following cases that a plaintiff
was entitled to more than one recovery of the maximum amount allowed by statute.”

In Wiltshire v Government of Virgin Istands (1990, CA3 VIV'893 F2d 629, the court,
interpreting both .a statute liniting recovery in medical malpractice actions and-the
language of an insurance policy insuring the government of the Vifgin Islands against
medical malpractice, held that aninjured infant was entitled to three individual -
recoveries under the statute, for three independent acts of malpractice. The premature
infant suffered from mental retardation, motor disability, scarring, hearing impairment,
spastic guadriparesis and a seizure disorder, and alleged three negligent acts: improper
placement-of an umbilical venous catheter, improper resuscitation procedure, and
improper placement of a feeding line in her scalp. The government, the insurer, and the
infant and her parents had agreed to settle the claim for the maximum amount
recoverable under the policy, which limited recovery to the same amount as the statute,
per occurrence, and contained further language that the total recovery because of injury
to one person as a result of an occurrence could not exceed the limit. The statute, 27
V.I.C. 88 166 et seq., also limited recovery to a certain amount per occurrence and
further specified that injury arising out of continuous or repeated exposure to
substantially the same conditions should be construed as arising out of a single
occurrence. The court observed that liability of the government was not predicated on
the insurance policy, but existed because under the Health Care Provider Malpractice
Act, by which the government waived its immunity in malpractice cases, the purchase of
insurance was mandated, and the Act imposed an ultimate limit of a certain amount for
a single injury to a patient. [FN64] The statute also authorized the purchase of group
insurance for health care providers by the commissioner of insurance, at a minimum
amount per occurrence, which was less than the statutory limit. Agreeing with the
District Court’s analysis of the facts and its conclusion that the patient’s injuries were
not the resuit of continuous or repeated exposure to the same condition, the court
concluded that the liability limit of the statute was applied anew with each negligent
event. By its plain meaning, the court stated, and even under the strict standard of




construction applicable in waiver of immunity. cases, the statute allowed the maximum
recovery for each occurrence. of malpractice, and:the patient was so entitled, dependent,
of course, on the insurance coverage purchased by:the govemment hosp;tal The court
then mterpreted the insurance policy language to provide coverage 'per occurrence” and
"per person” for each incident of malpractice, stating:that a contrary conclusion would -
lead to the result that, for examp!e a-patient injured by.admi nistration of the wrong
medication, subject to an improperly performed operat;on, and then-dropped:in
transport to his room would be entitled to but one recoven/, ]ust because the negligent
acts happened. to a single person. - :

In McDonald v, ‘Thomas (1950, F DVI) Ctvn No 88/329 1990 us Dtst LEXIS 18114 the
court held that when expert test;mony adequately supported a malpractice ‘plaintiff's
contention that her injuries were caused by.at least twodistinct acts of malpractice, she
was entitled to recover up to the statutory limitation on noneconomic damages
recoverable in.a medical malpractice action for.those damages associated with each
condition result:ng from the acts-of malprachce The Health Care Provider Malpractice
Act, 27 V.1.C, 85 166 et seq. {(Equity Supp.: 1989) provided in.§ 166b(c) for a limit on
-awards for noneconomic damages for any.injury to a-patient asa resuit'of a single
occurrence,’ saud the. court, and §. 166b(e) prowded that injuries arising-out of
continuous:or. repeated exposure 1o. substant;atiy the same conditions must’ be ;
considered as arising out-of a single occurrence; Referring to prior: authonty, {ENBS] the
court said that an aﬂaiysas Which looked to the cause or causes.of the accident.in-order
to determine whether there were single or multiple occurrences of malpractice was
appropriate, and concluded that the malpractice act's liability provisions were applied
anew with each negligent event. At the hearing on damages, the plaintiffis expert:
witness testified that the defendant had deviated from accepted orthopedic standards in
three ways: (1) the erigmai surgery on the plaintiff's ankle was substandard, {2)-the
ankle was not supported .adequately after the surgery, and {3} the. plaintiff-was- .
permitted to bear weight on the ankle too soon after the surgery, observed the court.
The expert also testified that the first two.deviations resulted in distinct injuries-to the
piamt;ff in.that as.a result of the inadequate flxation, the ankle pomted to the left, and
as a result of the insufficient support, the achilles: tendfm ‘shortened, resuttmg ina
"droppec! foot.” No noneconomic damages from an-injury. resuitmg from the third
deviation were sought,-the court noted, but decided that the testimony adequately
supported the contention that the injuries were caused by distinct acts of malpractice.
The turned ankle and-the dropped foot were.not the result of but one proximate,
uninterrupted, and continuous cause, the court concluded, and since the language used
in the section limiting recovery of noneconomic damages was substantially similar to
that which’ had been held to allow more than one recovery, the plaintiff could recover up
to the statutory fimit for each result of the acts of malpractice.

Surgeon's actions during one surgery of ineffectively sutur;ng patient's coton and ieavmg
hemaoclip attached to patient's ureter each constituted an "occurrence of malpractice,”

for purposes of section of Medical Malpractice Act limiting amount that health care -
provider has to pay for an occurrence of malpractice, and thus surgeon was required to
make two maximum health care provider payments; surgeon twice breached a duty
owed to patient, and surgeon inflicted two readily distinguishable injuries on two
different bodily systems. West's A.1.C. 34-18-14-3(b}. Medical Assur. of Indlana v,
McCarty, 808 N.E.2d 737 {Ind. Ct. App. 2004)."

If a patient can prove more than one act of malpracttce and separate .and d:stmct
injuries, then that patient is entitled to separate recoveries, each separately limited in
accordance with the Medical Malpractice Act, West's A.1.C. 34-18-15-3. Infectious
Disease of Indianapolis, P.S.C. v.. Toney, 813 N.E.2d 1223 (Ind. Ct. App. 2004).

Medical malpractice claimant may recover damages egual to two medical malpractice
“raps" when two separate acts of medical malpractice by two different health care
providers converge to cause claimant's injuries, regardless of whether the liability of the
health care providers is controlled by the Medical Liability for State Services Act (MLSSA)
or the Medical Malpractice Act (MMA). LSA-R.5. 40:1299.39, 40:1299.40 et seq.




Williarns, v, O'Neill, 813 So. 2¢ 548 (La. Ct. App. 4th Cir. 2002).
Statute capping noneconomic damages in medical malpractice-actions at $280, 000 did
not apply in action.in -which defendant nursing-home received $220,000 setoff against’
$300,000 verdict. M:C.LLA. & 600,1483. ‘Markley v. Oak_ Health Care 1nvesters of :
Coidwater, Inc 660 %&E W 2d 344 {Mtch CE App. 2{)03) RS

g 29, Muitlpie defendants :

fal Applfcatlon of one cap to each defendant

A statutory prowsuon E:mttmg the amount of damages recoverabie ina medaca!
malpractice action was construed in the fci%ow;ng cases to apply toeach defenctant
In action by shipowner -against hospital-for equitablesindemnity based on plaintiff's 6
million settlement to satisfy foreign judgment in action by ship employee for injuries
sustained due to'improper medical treatment, trial court erred'in-entering judgment:for
$1.8 million:against; hosp;tai reflecting its proport;onal share of Hability, where Médical
Injury Compeﬂsatlon Reform Act:( MICRA): limited recovery of noneconomic: damages by
m}ured party agamst health- -care provider:to’ $250 000, and health-care provider may o
invoke this limit in action for partial equitable mdemmty based on professmnal o
neghgeﬂce Statute operates as: lfmitateon on liability, and to.extentit precludes recovery '
for noneconomic damages against’ ‘health-care providers in excess of $250,000, it -
concomxtantiy limits their:joint habzlaty irrespective of proportionate fault. Thus,”
concurrent tortfeasors have no right of indemnification beyond that amoéunt. Western
Steamshm Lmes Inc v San Pedm Penznsuia Hosp. (1994} 8 Cal - 4th 100, 32 Cal Rptr 2d

ily Journal DAR 10626, reh den (Sep 22 '
1994) and mod’ 8 Cai 4th 440(:, 94 CDOS ”?2?5 94 Daily Journal'DAR 13404, - -

pp585 (applying Mo law), 8 35fa3
' ‘833" £59, the court:remanded fora -

determmat;on of: whether a doctor sued for malpractice was- msured asan employee of
the codefendant hospital, for the purpose of deciding whether one or two' caps applsed to :

the' judgments in favor of an infant: m}ured ‘at birth. and her ‘parents, under a statute”
'E:mttmg NoNeconomic. damages recoverabie in? mednca! malpractace ‘actions. The. court

said that-under RS Mo § 538.210.2(1), the question titrned on whether there were one -
or two defeéndants, 'which would be determined by whether the doctor was instired
against malpractice as an employee of the hospital; as to which there wasnoevidence in -
the record, If he was so msured there:was one cap, satd the court and if not, there
were two, and the share of the net settiement proceeds representmg the hospital's
noneconomic damages should be applsed agalnst the doctor’ s damages before the
doctor's cap was considered. 7

In Rose v Doctors Hosp. (1990, Texi 801 swad 541( rehg of cause overr (}an 23,

1991), the court held that in a wrongful'death action, the amount of damages under the
statute limiting medical malpractice recoveries was to be calculated on a "per defendant”
basis. The patient's widow and parents filed the wrongful death action against-the
hospital and another defendant after the patient received an allegedly fatal dose of
morphine. Each of the claimants was awarded damages by the jury in an amount in
excess of the limitation found in Tex. Rev. Civ. Stat. Ann. Art, 45900 § 11.02 {Mernon
Supp. 1991), for civil damages liability of a physician or heaith care provider in an action
on a health care liability claim. After holding that the damages limitation in the Medical
Liability ‘Act, when applied to wrongful death actions, did not viglate the Texas
Constitution, [FN66] the court said that the damages cap should be calculated on a "per
defendant” basis because the language of the provision clearly applied to the recovery
against the individual defendant, and not the award to the individual plaintiff. Plaintiffs
who recover against more than one defendant may therefore obtain a judgment in
excess of the cap, the court continued, so long as the combined maximum statutory
liability of all defendants is not exceeded.




In Wynn v Cohan {1993, Tex App Houston {14th Dist)} 864 SW2d 205, writ den (Mar 9,
1994) and rehg of writ of error overr (Apr 6, 1994), holding that it was mandatory for
the trier of fact to determine the percentage of responsibility attributable to each settling
defendant in a medical malpractice action in order to ascertain the dollar-for-dollar credit
to which a nonsettiing defendant was entitled, the court reiterated the principle, as
determined in the previously reported case, that plaintiffs who recover against more
than one defendant may obtain a judgment in excess of the statutory cap on medical
malpractice damages, so long as the combined statutory liability of all the defendants
was not exceeded.
In Wisconsin Patients Compensation Fund v St Paul Fire & Marine Ins. Co. (1984, App)

119 Wis 2d 41, 349 NW2d 719, the court held that a statute limiting the amount that a
matpractice victim could recover against a health care provider did not limit the
combined liability of physicians in a service corporation to the same amount. The
cornpensation fund had been granted the right to recover over from the insurer of the
doctors who were members of the same service corporation, but the insurer claimed
that their combined liability was limited to the statutory amount. The claim had been
submitted to a pretrial panel, which found all three physicians negligent but did not
apportion negligence among them, and no guestion of apportionment was raised in the
trial court. The court observed that if the three insured physicians were not members of
the same service corporation, each would be liable to the patient for up to the statutory
limit which would more than cover the patient's settiement without any one physician
having to pay more than the statutory limit. The patient would then have no need to
claim against the compensation fund as authorized by the statute, Wis, Stat, § 655.27.
The court found no legistative intent in the statute to change the result simply because
the physicians had formed a service corporation, noting that if that would reduce
liability, the Hability of the compensation fund would anomalously depend on a
physician's choice of whether to do -business alone or with others. The court also
rejected the argument that there would be no purpose for the amendment of Wis. Stat.
& 655.001(8) to include service corporations in the definition of "health care provider”-
~unless the combined liability of the physicians within the corporation were limited to the
7 statutory amount, pointing out that an obvious purpose of the amendment was to
. prevent patients from avoiding submitting their claims to a pretrial panel by suing the

" corporation directly for its vicarious liability. Similarly, Wis. Stat. § 655.23{5m}, which
limited the joint liabiiity of a physician and a physician's service corporation to the
statutory amount did not support the insurers’ position, because it merely limited the
corporation's liability, rather than evidencing a legislative intent to permit a physician to
reduce liability by incorporating, the court concluded.

[b] ——Aggregate' recovery limited by cap on recovery from patient's compensation fund

In a jurisdiction in which damages recoverable against a health care provider were
limited to a certain amount by statute, and total recovery was limited to a greater
amount, which recovery was from a patient’s compensation fund, the court held that the
aggregate recovery against multiple health care providers could not exceed the larger
cap on recovery from the patient's compensation fund.

In Butler v Flint Goodrich Hosp. of Dillard University (1992, La) 607 So 2d 517, cert den
(US) 124 | Ed 2d 249, 113 S Ct 2338, more fully reported in § 8, the court, holding that
a statutory limitation on all medical malpractice damages except those for past and
future medical expenses did not violate the state or federal constifution, even as applied
against multiple defendants, implied that more than one recovery up to the statutory
Hraitation could be had if there were multiple defendants. Nevertheless, the aggregate
recovery could not exceed the larger cap on damages recoverable against the patient's
compensation fund, which paid damages allowed in excess of those recoverable against
an individual health care provider, added the court.

Total amount that medical malpractice plaintiff could recover from Louisiana Patient’s
Compensation Fund and two physicians who failed to diagnose patient’s breast cancer,




resuiting in cancer progressing to point that she iost her right breast and her chance of
survival was down to 25% , was $500,000; trial court; which awarded more than that -
amount, erred by applying two damage caps, as patient's damage (Stage 2 breast
cancer} could not be apportioned between two physicians because damage was
indivisible; each physician's negligence was sufficient, in itself, to bring about result.
Turner v Massiah {1995, La) 656 So 2d 636.

fc] A;}phcatson of one cap to all defendants

In the foﬁowmg CASeS; the couz’ts heid that a statutory Iamltatfon on-the amount
recoverable in a medical malpractice ‘action did not apply to each cfefer‘dant sued but
applied to the total.recovery against all defendants.

A state statute: {imiting.the:total damages recoverable in a medmai malpractace actucm :
did not-mean that a separate limitation applied to each person'who might have acted to
bring about the cause of action, the court held in Knowles v United States {1993, DC

=D} 829 F Supp 1147, affd, in part, ques certified (CA8 SD) 29 F3d 1261, The plamtfffs
brought an action:on-behalf of their injured child,-and on their own behatf forloss of =
consortium:and -emotional distress, against the' Umted States-under the Federal Tort.
Claims Act. The. statute, SD.CL'§ 21- 3- 11, prov;ded that the total: damages ‘which could
be awarded:in.an action for personal injury-or-death ai!egmg malpractice ceuld hot’
exceed a-certain sum. The court said that: mterpretmg the'statute to-apply a separate
cap for each defendant would be:contrary to its clear langtiage. Furthermore, there was
only one tortfeasor in the action; the United ‘States, and therefore, the court maintained,
even if the statute could be construed to prowde a separate cap for each actor 1t wou%d
not apply under thefacts of theicasa;: ++

Health Care ‘Availability Act (HCAA) allows for total’ recovery of $250 000 against aiI
defendants, rather than against.each defendant. West's C.R.S.A;'§.13-64-302(13(b).
Garhart ex rel. Tinsman:v: Co!umbaafﬂealthone, L L C 95 P 3d 57}, (Colo 2004) as
modified on denial of reh’g, (Aug. 16,:2004). - :

See Miller by Miller v-Memorial-Hosp {1994, Ind ADD) 645 NEZd 631 reh den {Mar 1
1995) and transfer: granted (Jul 3, 1995), 5 28]ai i :
In‘a medical: ma!practice actlon a. plaintiff's recovery is Eimited to ‘one. $500 GOG damage B
cap, plus interest and costs, even if the {iability.of some defendants is ‘controlled by the -
Louisiana Medical Malpracttce Act (LMMA) and the liability of others is controlled by the:
Medical Liability: for State Services Act (MLSSA), given that the cause of action arose out
of only one single instance of negligence. LSA-R.S. 40:1299.39 et seq., 40; 1g9954; et
seq. Coleman v, Denp, 832 So. 2d 1016 (La. Tt App. 4th Cir: 2002). .

Statutory capin’ medical malpractace statute that capped. damages at $500, OOG appl:ed
only once tothe’ negitgence of ‘both phys:c;ans who failed to:diagnose and treat patlent S
dislocated hip which subsequently led to avascular necrosis, where there was no - '
evidence that patient suffered more than one injury due to the failure to timely treat his
dislocation. LSA-R.S. 40:1299.42. Hernandez v. Chalmette Medical Center, 869 So. 2d
141 (La. Ct: App. 4th Cir. 2004), writ dented, 870 So Zd 277 fi.a 2004) and wrst
denied, 870 Sp..2d 279 (La. 2004).

In £theridge v Medical Center Hospitals (1989) 237 Va 87, 376 SEEd 525, the court held
that a statutory limitation on the total amount recoverable by a plaintiff in a maipractice
action did not apply to each health:-care provider:sued, and the plaintiff was not entitled
to recover more than the statutory fimitation in her action against a -hospital and a
doctor alleged to be jointly and severally lable for damages as a result' of medical
malpractice. The plaintiff claimed that within the language of the statute, providing that
in any verdict returned against a health care provider the recovery was limited to a
certain amount, the imit was addressed to "a health care provider.” The court
disagreed, pointing out that there was additional language in the statutory provision
stating "the total amount recoverable for any injury to a patient” should not exceed the
limit. The plaintiff's claim was for an indivisible injury, said the court, caused by the
concurring negligence of each defendant, and giving Va. Code § 8.01-581.15 its plain




meaning, her damages were limited to a total of the maximum specified by the statute.

g 30. Muitiple plaintiffs or cauées of action

[al One statutory cap applied

In the following cases involving more than one plaintiff or cause of action against a
health care provider based on injury to a patient, the courts construed a statute miting
the damages recoverable in a medical malpractice action to provnde one recovery of the
maximum statutory amount,

Under Medical Injury Compensation Ref’orm Act (MICRA), a ssng!e plaintiff can recover a
maximum of $250,000 in noneconomic damages, regardless of the number of claims the
plaintiff alleges. West's Ann.Cai, sz Code & 3333 2(b). Colburn v. U.5., 45 F. SUDD 2d
787 {S.D. Cal. 1998). :

In Yates v Pollock {1987, 2nd Dist) 194 Cal ADD 3d 195, 239 Cal Rptr 383 the court,
construing a statutory limitation on.the damages recoverable in medical malpractice
actions to apply to wrongful.death actions, rejected the contention that the limitation
shoutd be applied to each plaintiffindividually and not to all plaintiffs in the aggregate.
The court said it was evident-from 'the terms of the statute that the maximum recovery
permitted in'any single malpractice action was a certain amount, regardiess of the
number of plaintiffs involved, Pointing out that the legislature was obviously aware of
prior case authority holding that only one action could be.brought for the wrongful death
of a person, thereby preventing multiple actions by individual heirs and the personal
representative, and that the cause of action for wrongful death has been consistently
characterized as a joint, single, and indivisible one, the court concluded that use of the
word "action™in Cal Civ. Code § 333.2 represented a conscious decision to limit the total
recovery for noneconomic loss in such suits to the statutory amount. [FN67]

Medical Malpractice Act’s {MMA) $250,000 per incident cap on noneconomic damages in
voluntary arbitration applfeci in aggregate to include all patential Wrongful Death Act
(WDA) beneficiaries named in: comp!a;nt rather than separately.to each beneficiary.
West's F.S.A. §8§ 766,207, 768.19-768.22. Franzen.v. Mggier, 744 So.2d 1029 {Fla
Dist. Ct. App. 4th Dist. 1997).

A parent who has a derivative claim for injuries sustamed by minor chsld as result of
medical malpractice is not a "patient” entitled to a separate statutory damages cap
under Indiana Medical Malpractice Act. West's A.L.C, 34-18-2-22, 34-18-14-3 Indiana
Patient's Compensation Fund-v. Wolfe, 735 N.E.2d 1187 (Ind. Ct. App. 2000).

The statutory .cap on damages-in medical malpractice actions must-be _interpreted as a
fimitation on the total amount recoverable for all malpractice claims for injury or death
of a patient, the court held in LaMark v NME Hosp., Inc. (1989, ta App 4th Cir) 542 So
2d. 753, cert den (La) 551 So 2d 1334, rejecting a plaintiff's argument that the statute
violated equal protection of the laws under the Louisiana Constitution because it created
classes of malpractice claimants which were treated differently based on the number of
claimants per act of malpractice, and on the proportion of the total award attributable to
each claimant. [FN68] The malpractice plaintiffs included the husband of the patient on
his own behaif, on behalf of his three minor children, and as curator of his injured wife,
and an adult son on his own behalf. If was stipulated by the parties that, but for the
lirnitation of the statute, the plaintiffs' damages would exceed the statutory cap in total,
exclusive of interest, costs, and medical expenses. In explaining the rational basis of the
lirnitation under the equal protection clause analysis, the court said that with the
statutory Hmit applicable, the amount of the surcharge medical providers pay to the
compensation fund is caiculated on a known risk, and the legislature could believe that
the stabilized rates would retard increases in costs of medical care. For the same reason,
the court said the statute should not be interpreted as a limitation on each separate
claim for a single act of malpractice. Such an interpretation would inject instability into
the computation of the surcharge levied against health care providers in funding the




compensation fund, the court explained, and furthermore, the language of LSA-R.S. §
40:1299.42(B){(1) was clear in that the limitation applied to all malpractice claims, for
which the recovery was limited to the statutory cap ;n total and that ciear Ianguage
couid not beignored.

Award of $200,000 to patient's spouse in medical malpractice action brought- by patient
against Patient’s Compensation Fund, was extinguished, where patient had exhausted
her per patient limit of $500,000 statutory cap for damages under the Medical
Malpractice Act. LSA-R.S. 40:1299.43(D). Hall v. Brookshire Bros,, Ltd., 831 So. 2d

1010 (la. Ct. App. 3d Cir. 2002); wrtt graﬂted 831 So za 285 (La 20021 and wr;t
granted; 831 So. 2d 285 {La, 2002). :

Darmages awarded to patient's divorced mother would be reduced to $150,000, where
trial court's award of $400,000 to’ mother, when combined with the Louisiana Patlent'
Compensation Fund's payment of $250,000 to father and the $100,000 that'doctor pald
to parentsiin settlement of their.claims, exceeded the $500,000 statutory cap on
medical malpractice damages. LSA-R.S. 40:1299.42, subd. B. Turner v. Southwe§
Louisiana Hosp, Ass’n, 856 So. 2d 1237 (La. Ct, AD;B 3d Cir. 20033,

In Knowles v United States (1993, DC SDYB29 F Supp 1147, affd, in part, ques certified
(CAB 6D) 29 F3d 1261, a'medical malpractice actioh against the United States under.the
Federal Tort Ciaams Act,‘the court held, appiy;ng South Dakota law, that the state
limitation on the total damages’ that could be awarded in the medical 'malpractice action
did not apply separately t0 each cause of action. The parent plaintiffs argued that one
cap should apply to the cause of action brought on behaif of the injured child for =
damages, and a separate cap should apply to their actions as individuals for loss of
consortium and emotional distress. The court said that based on the clear ianguage of
the statute, their argument must fail, noting that SD CL § 21-3- 11 expressly stated that
in any action for damages for'malpractice, the total ' damages which could be awarded
could not exceed a certain'sum. The use of the 'word "total" demonstrated the =
legislature’s intent to limit all damages arising-out of aiact of malpractice, said the ©
court. To hold that the limitation was not on the total amount of damages to be =
recovered,'but was only & muitiple of the amount of damages which could be received
for each cause of action pleaded, would be mcons:stent w&th a clear readmg of the :

statute; the court concluded.

In Bulala v Bovd (1990) 239 Va 218 389 SE2d 70, ans conformed to {CA4 Va) 905 F2d
764, 17 FR Sery 3d 351, later proceeding {WD Va) 751 F Supp 576, the court,
answering certified questions as to the application of the statutory damages cap in
medical malpractice actions to claims against a hospital for injuries to a mother and her
child at birth, heid that the total damages recoverable for injury to a "patient” were .
limited to the statutory amount, regardiess of the number of legal theories upon whith
the claims were based. The claims consisted of the mother's and child's claims for
compensatory and punitive damages, the claim of the father for damages due to
emotional distress in witnessing the birth, and the joint claim of the parents for medical
expenses until the child reached 18 years of age. The jury had rendered a verdict on
each of the six claims for an amount in excess of the limit specified by the statute, Va.
Code § 8-654.8 (1977 Repl. Vol.) (now, according to the court, § 8.01-581.15), which
provided that in any verdict returned against a health care provider in an action for
medical malpractice, the totai amount recoverable for any injury to, or death of, a
patient could not exceed a certain amount. The court observed that it had decided in
Etheridge v Medical Center Hospitals (1989) 237 Va 87, 376 SE2d 525 (reported in §
29[c]), that a single limit applied to an indivisible injury to a plaintiff, even though it was
caused by the concurring negligence of two or more defendants, and that any other
construction would defeat the ability of the act to remedy the mischief at which it was
directed. The court therefore construed the language of the statute to mean that the
total damages recoverable for injury to a "patient” were limited to one statutory
maximum, regardiess of the number of causes of action stemming from that injury.
Applying the flimitation to the claims at issue, the court, after deciding that the mother
and child were separate patients, [FN69] stated that the child's damage claim was




comprlsed of the usual elements of damage festabhshed appropriate to any i nfan%: s
personal injury actions Both the father's claim for emotional distress and the parents'
joint claim for medical expenses fell within the child's statutory cap under the
circumstances of the case, the court continued,.noting.that a parent's claim for - .
emetionai distress as the result.of injury to.a child:was ‘wholly derivative of the.child's - .
claim. [E—‘N?GE Although the father was not the defendant's patient within the meaning of -
the act, the emotional dtstress claim was subyact to the statute because it was wholly.
derivative of. the child's cialm However the total damages reccverab e fordnjury tothe
child, mciudmg derivative claims, were limited to the statutory amount, which had -been .
exhausted by the child's damages, leaving nothing to allocate to the father's: claim,-and
the same ratronaie applied to the parents’ ctaim for medical expenses, the court ruted.
Similarly, under.the facts and circumstances.of the case, there.could be no amount.
recovered for. punitive damages, -added the court, as the plain meaning of the statute
fixed the "total” amount recoverable at the statutory cap, which on the facgts at.bar
ext;nguxshed the awards caf punitive damages
Applying Virginia taw, thecourt held that the trial court erred in awardmg an nnfant
patient damages to the limit:of those aElowabEe under a statutory.: damages cap and
makmg a further award.to the parents for: m;urres derwattve of the infant's claim, in . . =
Starns v Umted ‘States (1991, CA4 Va) 923 F2d 34, cert.den (US}. 1161 Ed 2d 31, 112.5.
Ct54,an aci:ion brought agamst the United States’ under. the Federal Tort Claims Act for. -
negligent care rendered ata federai y o;uerated hospital.following the infant’s. birth.-The
cap appilcab!e fo-any single patient's injury covers both compensatory and punitive .
damages claims of the patient and any.ciaims by others that, by substantive law, were
"derivative” of the patient's claim, said. the court,: .adding that claims. of emotional -
distress, caused by injury to.a s;ngEe patient 1FN71§ and. claims for medical-expenses of a
single patient were derivative. Damages awarded to the parents for the. value of the
mother's. past services, for lost.wages of the father, and for-hospital travel expenses
incurred on. behalf.of the child were also derivative, the court maintained, and,-
accordingly, the, {imit for.all damages. in: the action was one statutory cap. Reductsen of
the award.should occur.in.the following. order ‘the court continued: first, awards. based
. on derivative claims of: others than the patient; next, ‘punitive’ damages awards 10 the

' patient Jast; compensatory damages awards to the: ‘patient. Sincéthe compensatory
claim of the child exceeded the. statutory cap, the derivative claims of the parents must
be annulled, the court: concluded.
Following. the court's decision in B ) v Bo cE 239 Va 218 389 2d 6?0 ans -

conformad to ( CA4 Va) 905 F2d 764 17.FR Sew 3d 351, tater proceeding (WD Va) 751
F Supp 576, this subsection; the court.inlee v Adrales WD Va) 778 F 204,

applied the state's statutory damages cap . on judgments in med;cai malpractice actions
to reduce awards to.a mother:and daughter who had brought a malpractice action -
against a physician arising out of injuries suffered during the birth of the child, on the .
basis that the total recovery . could not be increased by including the child's medical
expenses in-the mother's award. The mother argued that they should be included in her
damages, rather than the child's, which would permit them together to recover an
additional amount because the mother's damages award, including her own medical
expenses, did not exceed the statutory cap provided by Va, Code Ann. §.8.01-581.15
(1950 and Supp. 1991). Unpersuaded by the plaintiff's attempt to distinguish Bulala, the
court said that in that case, the Virginia Supreme Court reaffirmed that a parent's cause
of action for medical and incidental expenses for the child's injury was derivative of the
child's action, and the total damages recoverable for the child's injury, including the
derivative claim, was limited to the statutory amount.

All three jury awards for noneconomic loss to a physically injured infant and his parents
were subject to the same single cap under the statute limiting noneconomic damages
awards in medical malpractice actions, the court held in Robinson v Charleston Area
Medical Ctr.. Inc. (1991} .186 W Va 720,414 SE2d 877. The action.involved the claim of
an infant who had suffered brain damage at birth and who received compensatory
damages for future medical care, future lost earnings, past, present, and future loss of




enjoyment of life and other noneconomic damages, and awards to the father and mother
for noneconomic damages: The West Virginia:Medical Professional Lsabihty Act of 1986,
W. Va. Code §:55-7B-8,’as'amended, provi ided that in any medical:professional {iability
action against'a health care provider, the maximum amount recoverable as damages for -
noneconomic joss should not-exceed a certain amount; The court'pointed gut that the:
statutory language -was phrased in'terms of the ‘maximurm amount recoverable from a
health care provider; and notinterms of the:maximuim- amount recoverable by a
piaxnt;ff In other words; the: statutory cap was, with respeci; to each defendant, on a
"per occurrence™ basis, rather-than on'a "per person or per piamttﬂ‘“ basis, sa:d the:
court. Therefore, thefimitation applied as one overall limit'to the aggregateci cia;ms ‘of
all plaintiffs against'a health care ‘provider, rather than ‘applying to ‘each plaintiff
separately; the court conclided, .and the’ awarcf in excess of the statutory cap by the' 3ury
for that type of loss'must, under the statute; be set aside as a matter of Jlaw. In a '
footnote, the court'said that awards in excess of thestatutory cap'should be set aside
by efiminating awards to secondary claimants, such as that for consortium; prior to
eliminating any excessive amount for the noneconomic loss ;nc’:urred'by the physically
injured person.:Inthe case at bar, this resulted in the setting aside of each of the
parents' respective ‘awards for noneconomic: damages and 50 much of the infant”
plairitiff's award for FIONECONOIMIC: loss as exceeded the cap,’ Eeavmg the mfant aione a
recovery of the' maximum amount under the statute, riled the court;”
See Herman v Mtiwaukee Ch;fdren 's Hosmtal (1984. App) 121:Wis2d’ 531 351 NW2d
297, in"which:the court, whilenot. consrdermg how many recoveries 'might be 'had under -
a statute limiting damages’in‘medical ‘malpractice actions‘when there were multiple
causes of action, found that a child's and her parents’ claims for economic and
noneconomic damages for a malpractice injury:to the chiid:were a single- claim for the
purpose of the application of Wis. Stats. §:655.27(5)(d), which provided that in'the
event the patient's compensation fund incurred liability exceeding a certain amount to
any ‘person-under:a "single claim;%the fund'should not: ﬁay'more than'a certain portion’
of that per year:until the claim had been'paid in full, and:that attemey 5 fees would be”
similarly prorated. The court'agreed with the fund that the statutory 3anguage was clear,
and modrf;ed the }udgment to reﬂect i:he statutory I:mstat;on L :

{b] More than one statutory cap apphed

In the foliowmg meducal maipractzce actlons snvo!wng more than one plamtuff or cause of
action against a health care provider based on injury to a patient, the courts held that
damages were not-limited to one recovery of the maximum amount-aflowed by statute.
When a claim for loss of consortium is’ joined with'a spouse's claim for’ physicat injuries,
in an action for medical'malpractice,’ each:spouse is entitied to recover up to the
statutory limit for his or her separate noneconomic losses, the court held in Atkins v
Stravhorn {1990, 4th Dist) 223 Cal App 3d 1380, 273 Cal Rptr 231, The defendant
contended that the lirnitation on.noneconomic damages of Cal Civ. Code § 333.2 related
to a single injury-causing incident, the action for loss of consortium was a claim arising
out of injury to another, and the purpose of the limitation could only be achieved by
timiting the noneconomic damages recoverable for each act of pro‘fe's_siOnaE negligence to
the statutory amountiregardiess of the number of plaintiffs indirectly injured. The court
observed that under the statute, the "injured plaintiff* was entitled fo recover -
noneconomic losses up to the limitation in an action against a health care provider, and
in addition to the patient being an injured plaintiff, the wife was aninjured-plaintff,
having been awarded damages for loss of consortium. Although the cause of action
arose from bodily injury to her husband, the court continued, the injury suffered was
personal to her. Moreover, said the court, although joinder in one action is the preferred
method of asserting a claim of loss of consortium; the plaintiff wife would have been
entitled to bring a separate action, and there would be no doubt of her entitlement to a
separate statutory cap. The court rejected an analogy with the cap applying to a
wrongful death action, stating that the cause of action for loss of consortium did not




resemble wrongful death because tt had no statutory f‘eundatzon but was ent;reiy of
judicial .origin. The cause of action for wrongful death: ‘had been consistently _
characterized. as a joint, smgie -and indivisible one, the court pomted ‘out, whileloss of
consortium was a separate and independent claim from.a spouse’s claim for personal
injury. Furthermore, in wrongful death. actions, the fault of the decedent was attributable
to the survmng heirs, reducing their.recovery by the same percentage, while in the
spouse's action, damages were:not. proportlonateiy reduced by the amount of
comparative negilgence attributable to the other spouse, said the court. The statute
focused-on the “injured plaintiff,” who was entitled to recover damages: not to exceed a
certain amount, said the court, but nothing in the.statute-dimited the defendant’s liability
to that amount. That interpretation did not defeat the: goai of the limitation, the court
concluded, because the purpose of insuring the avaslab;lsty of health care-and the
enforceability of judgments against health care providers:by making medical malpractice
insurance affordable could still be realized in the limitation of the amount of the -
damages for each injured plaintiff, thus precluding the unknown.possibility of .
phenomenal-awards for pain and suffering that make litigation worth the gamble. The -
-.court observed.that aloss of consortium action: could: be brought by only.one person, the
Spouse, and therefore noneconomic damages wou}ci not be less pred;ctabie Ina
footnote, the ‘court: pomted out that there could be a satuation when a single act'by a
health: care prov:der negl;gentty caused injury: to multipte unrelated patients. To say that
those plaintiffs‘were collectively entltied to-one. stat:utsry damages cap because there
was only one negligent act wouid beto render the statute an absurd:ty, said the court
[FN72] - '
Noneconomic. damages cap af $250 000 per---m_mcfent -in the arbat-rat;o_n .-prowszons of the
Medical Malpractice Act limited:the recovery-of each claimant individually to $250,000,
and did not limit total recovery of all claimants in the aggr_egate t0 $250,000; statute
was ambiguous.in that it also-referred-to.a "claimant,” and legislative history .and.equal
pratection.concerns required an interpretation that:cap applied. md;vsdualiy to claimants.
West's F.S.A. § 766.207(7)(b). St. Marvs Hesmtai Inc.. . thitme 769 S0, 2d 961 {Fla.
2000).
The: statute: t;mr‘c;ng ‘darnages recoverable in a maipracttce actlon was properiy read to
ipiace a cap on an injured party's common- law personai injury: action, and to place a -
separate cap on each wrongful death action brought by each statutory beneficiary
entitied to bring such.an action, the court held in Sander v Geib, Elston, .Frost
Professional Ass'n {1993, SD):206 NWZQ 107. After the death of the patient who was the
alleged victim of matpractice, ‘her cause of action for. personai injury was continued by a
personal representative; and was tried in-conjunction with ‘her husband's and children's’
causes of action for wrongful death.. Reversing the determination of the trial court that
the statute did not apply separately to each cause of action,. the court observed that -
SDCL § 21-3-11 provided for-a limitation of damages in any action for damages for
personal injury or death alleging maipracttce Medical malpractice gave rise to only two
types of actions, said the court, the first of which was a common-law action brought by
the injured party or,.the party’'s representative, for personal injuries and medical
expenses, the recipient of which would be the injured party or the estate, and the
statute clearly intended to cap an award of those damages at the statutory-limit. The
second cause of action arising from medical malpractice was a jegislatively created
wrongful death action, entitled to be brought by the statutory beneficiaries among whom
any wrongful death damages would be apportioned in such a manner as was fair and
equitable, the court continued, and the patient’s surviving husband and her surviving
children in this case could have each brought a separate wrongful death action at a
different time (within the statute of limitations), each of those individuals being entitied
to his or her own statutory cap on wrongful death damages for medical malpractice. The
possible plaintiffs in these causes of action were distinct, as were the remedies, the
recipients of any damages awarded, and the distributions of the awards. The legislature
used the disjunctive "or” in referring to these possible actions, and although it was likely
that a trial court would order multiple actions consolidated, that did not alter the




Separate damages cap appi:cabie to each action and each party, the court CGnciuded
& 31. Muittple patlents T

In the foflowmg cases, the courts held that a mcther and her ﬂewborn chil d were -
separate patients for the purpose of determiningthe maximum recovery allowable under
a statute limiting medlcai malpractsce damages, for mjurles mcurred at the t:me of the
chitd's birth. = .

See Lee v Alleghany Regional’ Hosn Coro {1991 WD Va) 778F SEJDD 900 (crst;cszed on
other grounds by Power v Arlington Hosp, (ED Va) 800 F 'Supp 1384), more fully
reported in § 36[c], for another case holding that:a mother and-her newborn child were
separate patients for the purpose ‘of determining the maximum amount recoverabi@
under a statute limiting medical maipractice damages.

See Lee'v Adrales (1991, WD Va) 778 F Supp ‘904, § 30[a], for.a case mvoivmg two
separate‘awards Under a statute limiting malpractice damages to a mother and daughter
who had brought actions againsta. physzcsan for injuries suffered during the birth of the.
child. The court held that'a parent's cause of action for medical ‘and incidentat expenses
for a child's’ injury was derivative of the child's action, and the total: damages
recoverable for the child's injury;’ mcludmg the denvative clatm, were limited to the
statutory amount, citing Bulala v Bovd {1990) 239 Va'218, 389 SE2d'670,ans - -
conformed to CA4Va) 905 F2d 764, 17 FR S rv 3{1 351 iater proceedmg 1WD Va} 751
F Supp 576 (this section and §30[a]}"* '

An obstetrical patient and her necnate were each pattents w:thm the meaning of a
statute limiting the damages recoverable in a medical malpractice action, and each was
entitled to a separate cap under the statute for herinjury and the claims deriving from
it, the court held in Bulala v Boyd {1990} 239 Va 218, 389 SE2d 670, ans conformed to
(CA4 Va) 905 F2d 764, 17 FR Sery 3d 351, later proceeding {WD Va) 751 F Supp 5786,
answering certifled questions as to the application of the statute to caims againsta
hospital for injuries to the mother and child at birth. The claims consisted of the
motheris.and child's claims for compensatory and punitive damages, the claim of the
father for:damages due to emotional distress in witnessing the:birth, and the joint claim
of. the parents for: med;cai expenses untat the chsld reached’ 18 years of age. The ]ury had
rendered a verdict on each: of the:six claims for an-amount in excess of the limit. :
specified by the statute Va ‘Code § 8-654.8 (1977 Repl. Vol.} {now, according to the
court, § 8.01-581.15), which prov;ded that in any verdict returned against a health care
provider in an action for medical maipract;ce, the total amount recoverable for any
injury.to, or death of, a patient could not-exceed a certain amount. A single fimit apphed
to an indivisible. injury to a plaintiff, even though it was caused by the concurring:
negligence of two or more defendants [FN731-and the total damages recoverable for
injury to a "patient” were limited to one statutory maximum, regardless of the number
of causes of action stermming from thatinjury, [FN741 observed the court. Applying the
limitation to the claims at issue,-the court said it focused on the meaning of "patient,”
defined by the statute as "any natural person who receives or should have received
health care from a licensed heaith care provider” (Va. Code § 8.01-581.1(3)). The
mother was clearly a "patient” within the meaning of the-act and entitled to the benefit
of one statutory cap for her compensatory damages claim, the court continued, the
elements of that claim encompassing recovery for her own physical injury during the
birth, and the effect on her health according to its degree and probable duration,
recavery for physical pain, mental suffering, and medical expenses connected with that
physical injury, and in.addition,recovery for mentat suffering resulting fram the birth of
a defective child. [FN75] As to the child's compensatory damages claim, the court said
that a tortfeasor who caused-harm to an unborn child was liable to the child, or to the
child's estate, for.a harm to the chiid if born alive, and o0 the c¢hild had a claim against
the defendant and would be entitled to a separate statutory cap, if she were the
defendant’s "patient” within the meaning of the act. The court concluded that at the
moment of live birth, the child became a patient of the defendant obstetrician-




gynecologist because she was a "natural person” who, at the instant of birth, received or
should have received health care from him. It was compatible with the relati onship:in
the birthing process between the obstetrician on the one hand and the pediatrician on
the ‘other, reasoned the court, to:conclude that at the:moment of live birth, and until the
pedtatrzc;an assumed responsnbn%sty for the care of the newborn, the infant was the -
obstetrician’s patient, noting that the:child's. .damage claim was comprised of the usual .
elements of damage, if estabhshed appropriate to any infant’s personal injury ‘action.
The father’s claim for: emnotional distress and the parents’ joint claim for medical. :
expenses. were derivative of the’ child's claim and fell within the child's statutory cap, the
court: ex;:siamed but, the statutory amount: havsng been:exhausted: by. the child's -
damages, nothang couEd be ai!ocated for them nor for the punatwe damages whlch had
been awarded.

In Fairfax Hosp. Svstem Inc v McCartv (1992} 244 Va 28 419 Sﬁzd 621 the court
held that the trial court did not err.in refusing to: reduce a ‘mother's recovery for her
claim of emotional distress. resultmg from the birthof a defectwe child, pursuanttoa . -
statutory limitation on noneconomic damages, aithough the infant's recovery had -
exhausted the statutory damage limit for.a claim: A -mother who has.given birth: to an
impaired: ch;ld is entitled to recover,’ as a part of her individual claim, for -mentat -
suffering- resulting from the birth, said the court. Furthermore, because the mother was -
a "patient,” within the. meaning: of Va, Code § 8. 01-581, .15, piacmg a‘cap on the total -
amount recoverable for any injury to "a patient;” she was entitled to the. beneﬂt of one
statutory cap for her compensatory damage ciaam : : .

g o Applacation of Statute in Con;unc:tion With Other Statutes or ”E“ort Pnnapkes

§ 32. Comparatxve fault

In the following cases, the courts heid that a verdact for medacai mal practace damages -
‘was to be reduced by the perceat of comparative fault-attributableto the piamtrff before
the: apphcation of & statute {imiting” damages in mechcal maiprac’oce actions, i :
Aithough an eartaer case reso!ved the: sztuatmn d;fferentky {EN76] the court heid no

; p 3d°1273, 264 Cal Rptri71, that when a -
percentage-of fault has been’ attnbuted to a malpractice plaintiff, the jury's verdict
should be reduced by the percentage of fault attributable to the plaintiff’ before the
statutory limitation on damages is apphed reversing the trial court's entry of ]udgment
for less than the: statutory lmit for noneconomic damages, because it apphed the
comparative fault percentage to the amount of damages as capped by the statute. The
defendant health care provider argued that public policy requsred defendants intort -
actions to-be held financially liable in close proportion to their degree of fauit. [EN771 To
determine the application of that principle’in conjunction with Cal Civ."Code § 333.2(b),
the provision for the limitation of damages recoverable in a malpractice action, the court
said it must be determined - whether the damages referred to-in'that section described
the damages award before the cap was applied or after. The plaintiff argued that an
injured person could suffer more than the statutory limitation in noneconomic damages,
but was precluded from recovering any more-than that amount, while the defendant said -
that the section limited the:monetary value of noneconomic losses to the statutory
armount. Referring to the definition of "damages” as loss, injury, or deterioration, caused
by negligence, the court said that legislative fiat alone could not fimit the extent to’
which a medical malpractice victim was damaged. Noting that the defendant did not
argue that there was insufficient evidence to support the award of damages or that
prejudicial error occurred, the court said it was bound:-by the determination at trial that
the plaintiff actually suffered noneconomic damages in accordance with the jury's
verdict. Limiting the damages recoverable did not cause the noneconomic damages
suffered by the patient to vanish, cbserved the court, but reflected a policy decision to




bar the recovery of no more than the statutory amount. The defendant contended that,
depending upon the amount of damages awarded, a plaintiff to whom no comparative
fault was attributed could recover no more than a plaintiff who was found: at fault. The
court said that this argument rested on the mistaken notion that the purpose of.
comparative fault was to punish the partially negligent plaintiff; Rather, the goal of the
comparative fault system was to maximize recovery to the injured party for the amount
of his'injury to the exterit fauit of others had contributed to it, said the court. The
disparity in treatment between the plaintiffs in.the defendant's example was the result
solely of the section limiting damages, the court continued, and the plaintiff partially at
fault in the example was already recovering an amount less than the amount that the
jury determined he or she should recover for the damage done by the tortious conduct
of others duie to the operation of the statute: No purpose would be served: ‘by further
reducing that award, said the court. The court also rejected the argument that since the
legislature enacted ‘medical matpractice reform to reduce insurance premiums by, in
part, imiting recoveries in malpractice actions, applying comparative fault to lower
recovery was more in accord with legislative intent. The legislature intended to:
accomplish’its cost-cutting goal in a reasonable manner;:said the court, and the
application of the. defendant s‘approach: ‘would not fulfill this goal: The:court alsorejected
an ana!ogy with'a process by which a good -faith settiement is 'setoff in cases where the
plaintiff is comparatively at fault; which involved setting off a good-faith settlement after
the verdict had been reduced by the plaintiff's fault by-the jury. The court said that if the
good-faith settlement was set off before the verdict was reduced by the plaintiff's
comparative fault, it would allow the plaintiff to recover damages which the jury fousu:i
were caused by him. The same risk did not exist when a verdict was reduced by -
comparative fault before the statute limiting the recoverable damages was apphed
because as long-as the entire verdict was reduced by the plaintiff's comparative fauit,
there was no-chance that the plaintiff would recover damages whach the factﬁncfer
determined ‘were self-caused, said the court. :

In Atkins v Stravhorn {1990, 4th Dist}Y 223 Cal App 3d 1380 273 Cal Rntr 231 the court
held that the trial court properly applied the jury's comparative-fault finding before
reducing the noneconomic damages awarded to a medical malpractice plaintiff whose
recovery was limited by statute. [EN78] The defendant argued that the trial court's
approach offended both. comparative fault principles and the policies underlying the
Medical Injury Compensation Reform Act of 1975 {(MICRA), Cal Civ. Code § 333.2(b),
which provided that the amount of damages for noneconomic losses in medical
malpractice actions could not exceed a certain amount. The jury had awarded an -
amount wellin-excess of the statutory cap, but had found the medical malpractice
plaintiff-45-percent negligent, observed the court. Interpreting the fanguage of the
statute as limiting'the' recovery, rather than the value, of noneconomic damages as a
means of protecting the insurability of health care providers, the court said that that
result was consistent with the legisiature’s power to control the measure of damages g
plaintiff was entitled to receive, while accomplishing its cost-cutting goal in a reasonable
manhner. The statute did not cause noneconomic damages suffered by a plaintiff in
excess of the statutory cap to vanish, continued the court, but reflected a legisiative
policy barring the recovery of more than a certain amount of those damages. .
Disagreeing with the defendant that comparative fault principles were violated, the court
explained that under the statutory limitation, the plaintiff was already receiving an
amount lessthan the jury determined was his damage by the defendant's tortious
conduct, and no purpose would be served by further reducing the award. If the
comparative fault percentage were applied after damages were reduced to the statutory
fimit, the jury's:damages finding in most instances would be meaningless, the court
concluded, and the statutory limit could have no bearing on the jury's factfinding
function, but affected only the final judgment.

Under the damages-cap statute for medical malpractice and comparative-fault statute,
trial court was to reduce award to patient by amount of patient’s and pharmacist's fault
before applying $500,000 cap. LSA-R.S. 40:1299.42, subd. B{1); LSA-C.C. art. 2323.




Hall v. Brookshire Bros., Ltd., 848 So, 2d 559 (La. 2003). : :

See Rineck v Johnson {1990) 155 Wis 2d 659,:456 NW2d 336, cert den Johnson v:
Rineck, 498.US:1068, 112 L Ed 2d 849, 111 5 Ct 787 and (superseded by statute as
stated.in Jelinek v St..Paul Fire & Casuyalty Ins.Co. 182 Wis 2d 1, 512 NW2d 764),
[FN79] fully- reported-in &34[al; in which the court:stated. that, under the medical -
malpractice law, the percentage of the victim’s fault was applied to the verdict before
reduction toithe ?s_ta-tutorwim'st-of damages recoverable, . :

g 33. Advaﬁcé_pzayme'ﬂts -

Veteran's benefits received as a result of injury to a veteran by a physician's malpractice
were advance payments under state law, the court held in the following case, and .
therefore to be deducted:from the judgment in -a medical-malpractice action after the
application of the limitation on damages in.the medical malpractice action provided by
state statute, o R LT R SE
Characterizing the increase-in benefits which a-veteran received as‘advance payments
“under Indiana law; after his disability rating went from 10 percent to a 100-percent;
allegedly-as a result.of Veteran-Administration's physicians’ medical malpractice, the
court in Carter v United States (1992, CA7 Ind) 982 F2d 1141, held that the value of
those payments must -be deducted from the malpractice victim's prospective Tnaximum
recovery under the Indiana medical malpractice statute after the applicationof the .
damages cap, affirming the District Court's dismissal of the action because the patient -
had already received more than that amount in payments. The plaintiffs argued that the
court should offset damages and benefits before applying the statutory cap, although
conceding th-at-the-present-vaiue of the incremental benefits exceeded that.armount. The
court said that Indiana law settled the question of who received the benefit of. the. .
advance payments, citing a statute providing that advance.payments should inure fo the
exclusive benefit.of the defendant or his.insurer who had made the payment, ind. Code -
§ 16-9.5-2-4. If victims received-the benefit of the advance payments, saidithe court, -
“the maximum liability would be exceeded, and injurers would have little reasonto.make
voluntary payments. Because the judicial process takes a long time to. resolve the. .
litigation, the court.continued, interim payments are on the whote highly beneficial to
victims, ‘and only tortfeasors who can recoup the value of these payments were likely to
make them. Rejecting the plaintiffs’ argument that allowing the United States to have
the benefit of the veterans'benefits was inconsistent with congressional intent to assist
veterans, the court said that veterans' benefits could not be analogized to payments
from a third party, which cumulate with tort awards under the collateral source rule. The
VA was both tortfeasor and the source of incremental benefits, so that payments made
in the two capacities must be netted to produce:a single recovery, the court maintained.
Having assumed for purposes of the opinion that the victims could prove both a tort and
damages at or above the statutory cap, the court reckoned that because damages for.
loss of consortium were included in the cap under Ind. Code § 16-9.5-1-1(c}, their suit
had been properly dismissed because their aggregate recovery was less than the value
of the federal benefit. The court went on to explain that its conciusion did. not mean it
had decided the guestion whether the projected value of ongoing veterans' benefits was
an advance payment for purposes-of Indiana law. The value of future benefits was.a
speculation and not a fact, the court pointed .out, in that Congress could change the law,
or other plaintiffs might renounce receipt of the benefits. After noting the possibility that
a malpractice victim who recovered a judgment might elect cash or a stream of future
payments, the court remarked that it did not need to-decide whether that approach
would produce the best approximation of the treatment of private persons under state
law because the plaintiffs had not requested such-a decision. - o :
When the Legislature capped at $250,000 a health care provider's liability for an injured
plaintiff's noneconomic losses in an action based on professional negligence, it meant
the limit to apply to a fump sum paid at the time of the judgment, or to the present
vaiue of periodic future payments, but not to the gross sum of such future payments.




West's Ann. Cal. C.C.P. § 667.7; West's Ann. Cal. Civ, Code § 3333.2. Salgado v. County
of Los Angeles, 19 Cal, 4th 629, 20 Cal, 4th 22a, 80 Cal, Rptr. 2d 46, 967 P.2d 585
{1998}, as modified, (Feb. 17, 1999).

tnder the damages-cap provision of Medical Maipractice Act, after health care provider
had admitted liability by paying maximum statutory:amount of $100,000, jury was
aliowed to consider pharmacist's and patient’s percentage of fauit. LSA-R.5. 40:1299.44,
subd. C{5); LSA-C.C. art. 2323. Hall v. Brookshire Bros LLbd., 848 So. 2d 559 {la.

2003).

§ 23.5. Choice of law:issues

The following authority considered choice of law issues in determining the applicability of
state statutcory provisicns limiting the amount of recovery in medical malpractice claims.
District of Columbia law, rather than Virginia law, applied to defendants' request to.
reduce the ad damnum clause in complaint in medical malpractice-action; although
plaintiff was a Virginia resident, defendants conducted business in the District of -
Colurmbia, litigation arase from health care treatment-provided pursuant to a plan
obtained through plaintiff's District of Columbia employer, and application of Virginia's
$1 million cap on’ ‘medical malpractice claims would contravene the District of Columbia's
interest:in ‘protecting its workers and promoting corporate accountability, West's V.C.A.

8 8.0i- 581 1. Bucci v. Kaiser Perrnanente Foundat:on Health Plan of Mid Atiantsc States

§ 34, Other statutory damages imitations

{a] Maipractace damages lsm;tat:on app!ued

In ‘the foliowmg medlcal maipracttce acttons the courts heid that a statut@ §Imttiﬂg
damages in such actions would be applied to limit the judgment, rather than ancther
statute limiting damages alleged to apply under the circumstances..

Limitation on damage recoveries for noneconomic loss or injury contamed in Colorado N
Health Care Availability Act {HCAA) appi;ed to damages for physical’ impairment or
disfigurement, which were excepted from general limitation on:damages for '
noneconomic foss or injury under general damage statute; plain language of HCAA
prevailed over potentially inconsistent language of previously-enacted general statute,
West's C.R.S A, 13-21-102.5, 13- 64-101to 13-64-503. edgrgm y @ng "E'hroug
Ledstrom v. Keeling, 10 F. Supp. 2d 1195 (D. Colo.'1998}. "

In Kock v Government of Virgin Islands {1984, CA3 Vi) 744 i“-“Zd 997 Eater proceedmg
(CA3 VI 811 F2d 240, 6 FR Serv 3d 1122, the court held that a malpractice plaintiff in
an action against a government-operated hospital was not limited to the damages
available under the Tort Claims Act, but was limited to the higher amount specified by
the Virgin Islands Healthcare Providers Malpractice Act. The court observed that the limit
in the malpractice act, 27 V.1.C. § 166(b}, which specified that the total amount
recoverable for any injury of the patient could not exceed a certain sum, did not
foreclose the possibility that lower limits might apply in actions against particular
defendants, and it would examine the act or other legislation to determine what iimits, if
any, applied in malpractice actions against the government. The plaintiff argued
alternatively that he could recover to the extent the malpractice act required the
government to purchase malpractice insurance. The act stated that the commissioner of
health was authorized and directed to purchase malpractice liability insurance for all
health care providers required to be licensed, 27 V.1.C. §§ 166e{a) and 166(¢), and
public hospitals were included within the definition of health care providers, observed
the court. The insurance policy must provide minimum coverage of a certain sum, less
than the statutory limit on damages in medical malpractice actions, for each injured
patient, the court continued, and the government paid the premiums for this insurance




for prowders exclusweiy empioyed by the govemment on a full- t;me basrs ’The
legisiature, by enacting this statute, intended to expand the waiver of govemmentai
immunity:set forth-in-Tort Claims Act.§ 3411{c), said the court, for there was no other
reasonable explanation for the inclusion of public hospitals within the definition of health
care providers reguired to have insurance protectlon 1f public -hospitals could never be
ltable forthat amount in damages, the insurance requirement would be meaningless, the
court pointed out. The court rejected the government's argument that because the
plaintiff had sued the government rather than a public hospital, the insurance
reguirement was irrelevant, stating that the’ iegislature did not intendto draw a -
distinction between the government and public hospztals There was no necessity to
treat the govemment and:its public:hospitals as distinet entities, the. court-continued, as
the government:was not-deprived of any defenses it would have if it were sued in the -
guise of the hospital, and-its ultimate exposure to- fiability under the act was not -
increased, since the plaintiff's recovery would .be from- government purchased.insurance
in any event ‘Also rejecting.the argument-that the government's consent to be sued
_must beexpress and:exceptions:toitsiimmunity were not to be implied, the court ‘said
“there were sufficient indications of: Eegzsiatwe consent in the mandatory- insurance -
;Jrcmssons for pubhc hospxtafs A!though there'was: authoraty to: the effect that: there was' '
no waijver of. governmental immunity: based on-a govemments ;aurchase of diability:
insurance; the court noted that: when there was an express’ ‘general waiver of: 1mmunity
coupled with a statutory mandate 1o purchase a particular typeof: 3tabaiaty insurance;
courts have held that there was a waiver. The defendant also argued that a provision of
the malpractice act which stated that recovery in an action for wrongful death of a.
patient should be as provided in the wrongful death statute, 27 V.I.C. § 166b, and
authority that a p!amteff‘s oversll recovery against the Government of the Virgin Islands
in a wrongful death action was limited to the amount of the Tort Claims:Act, compelled .
the: conctusaon that the limit be that of the latter statute. However, the court replied that
the recovery was limited against the governmentina wrongful.death: -action in.that case,
not by construing the wrongful death statute, which contained:no limitation on-the
-amount of recovery, but-based on the Tort Claims Act. The: effect of the:medical .-

o maipracttce act on the recovery was not conszdered because the death was not the

" result of medical malpractice, and if the: wrongful death statute contained:no’ izmstatlon
on recovery, then it followed that the reference to-that statute in the medical -
maipra.ctxce act could not impose any limitation on the amount of recovery.in
malpractice -actions against the government,:the court explained.: Its decision.was based
entirely on the legislature's intent in enacting the medical malpractice act-to amend the. .
Tort Ciaxms Act and raise the limit on recoveraes in maEpractace actions. agamst the
govemment the ‘court: ‘concluded. . '

The court did not .err.in refusing the a;:spiy a statute pextaan:ng to the recovery of
damages for noneconomic loss orinjury in a:civil‘action to.a medical malpractice -
judgment, the court held in Scholz v Metropolitan Pathologists, P.C.- (1993, Colo) 851

P2d 901, reh den {Colo) 1993 Colo LEXIS 502, but correctly -applied a different statute
limiting both the total and noneconomic recovery available to a medical malpractice
plaintiff. The statute applying in civil actions, 6A C.R.S. § 13-21-102.5(3)(a) provided
that, upon a showingof clear and convincing evidence, a damages award for
noneconomic injury or foss could-be increased to an amount which .exceeded the
recovery provided for in medical maipractice actions. The court said that that statute
differed from the statute limiting malpractice damages, 6A C.R.5. & 13-64- 302:{Supp,
1992),:in two significant ways, the first of which was that the first statute was much
broader in scope, while the malpractice statute applied only in certain-types of civil
actions against particular types of defendants. Secondly, the malpractice statute
contained no provision analogous to the section allowing an increase in damages on a
showing of clear and convincing evidence, observed the court. The statute applying to
any civil action was a statute of general application and was passed prior to the statute
applying to medical malpractice actions, the court pointed out, and as a general rule a
special or specific statutory provision prevails over a general provision uniess the




general provision was later in time and the legislature manifested a clear intent that the
general provision should prevail: Furthefmore, if two statutes conflict, later statutes
prevail over:earlier-ones, and the trial court.did not err in refusing to increase the award
of damages for noneconomic-10ss; as no: prowsson for domg S0 was contamed in the
rmalpractice statute;conciuded the court.: -
Darmages for phy51cai impairmentand dssftgurement are sub}eci to the one mtltnon doliar
statutory limitation on total damages recoverable in a medical malpractice action, even
though such damages are not subject to-the $250,000 noneconomic damages limitation.
West's C.R.S.A. §13-64-302(1). Wallbank v. Rothenberq, 74 P.3d 413 (Coio Ct ADD
2003), «cert. granted in'part, 2003 ‘WL 21689230(Colo. 2003).
The Medical Malpractice:Act:{MMA), imposing a statutory capon damages apphes onéy
to "malpractice”; all other tort liability-on-the partiof.a qualified health care provider'is
governed by generaltort law: LSA-R.S; 40:1299.41; subd A(S), 40 1299 42 LSA . C
art, 2315. Coleman v: Deno, 813 So, 2d:303 {La. 2002). W
A statute limiting the total recovery of a malpractice Dlaintiff agalnst a heaith carg
provider was applicable to a rmalpractice plaintiff's verdict, the court held in Etheridge v
Medical Center Hospitals (1989) 237 Va 87, 376 SE2d 525, and that statute controlled -
rather than a !aw appiy:ng to'charitable hospitals'in generat ‘At all timesipertinent to'the.
. 8.01-.38 1984 Repl: Vol.); a’ charitable ammumty statute, prov;rjed
that a hospata ‘which-was: ;nsured ‘against liabiity: for. neghgence or-other tort in-an -
amount not less than a certain sumi for each occurrence should not be fiable for damage
in excess’of the Jimits of theinsurance, the court observed. The plaintiff asserted that
that fanguage should be interpreted to allow her to recover against a-charitable hospital
an amount upto the:maximum of the hospital's liability insurance coverage, irrespective
of the limitation on recovery imposed by Va. Code §:8.01-581,15, which imposed a limit
on recovery in'malpractice actions generally. The hospital contended that the latter: -+
statute controlled because it specified the recoverable amount in a medical malpractice
action against any health care provider, The court stated that, although the charitable
immunity statute was passed before the legislation limiting damages in a'malpractice - .
case aga:nst any health care provuder the generai assembiy amended the former statute

. "_proves;ons and recommendmg ‘an amendment to: § 8.01-38 to clanfy that' the c:ap :
-imposed pursuant to the malpractice statute did not apply to. ‘hospitals; that of the SLas
hospital fiability 'statute ‘being controlling. The amendment which resulted provided that -
a hospital insured-against liability for negligence or:othertort'in an amocunt not less than

a certain-amount for-each occurrence should not be liable for damage in excess of the -
Himits-of the insurance, orin actions for medical malpractice pursuant to the: statute
limiting the total, amount recoverable in a mafpract:ce action, the lesser of the hm;ts of
the insurance or the statutory damage limitation found in-the‘medical malpractice ’
limitation statute. The piamt;ff argued that §.8.01-38 was.enacted earlier in time and -
was more specific in nature, so it operated as an exception to the later and more ‘general
statute, and that-the amendment would be superfluous if that were not so. The hospital
argued that the medical malpractice limitation statute controlled because it applied to
any heaith:care provider and that the amendment was intended not to'change the -
substantive effect of the statute but merely to clarify its application. The court conicluded
that the medical maipractice statute controlled, because although the other statute was
first in time, it was not more specific in nature. The medical malpractice statute was -
more specific.in nature, the court decided, because it dealt specifically with medical-
rmalpractice actions while the earlier statute dealt generally with charitable hospitals'
liability for negligence or other tort. The court also agreed that the amendment mereiy
clarified the application of the statute which was amended.

In Rineck v Johnson {19903 155 Wis 2d 659, 456 NW2d 336, cert den Johnson v Rmeck
498 US 1068, 1121 Ed 2d 849, 111 S CL 787 and {superseded by statute as stated in
Jelinek v St. Paul Fire & Casualty Ins. Co., 182 Wis 2d 1, 512 NW2d 764), [FNR(Q] the
court held that in a medical malpractice action involving death, the limitation on
recovery for noneconomic damages imposed by the statite applicable by its terms to




medical malpractice actions superseded:the lower:Jimit contained in the wrongful death
statute. The trial'court had entered judgment on the tlaim of the husband of the
deceased-patient for.loss.of consortiumin an: amount in excess of the allowable recovery
under the wrongful death statute, Stats. § 895.04(4), but the appeliate court had -
reversed. The:-medical malpractice law, Stats: chi 655; established an‘exciusive -
procedure for the prosecution:of: ‘malpractice claims againsta health care provider, said
the. court; which set malpractice claims apart’ from other tort claims in response to - -
specific economic:and social needs and:which, like: workers' compensation law, modified .
the general civil law as applied toits subject matter. The malpractice statute: expressty
delineated the damage limitations in.that type of action, the court continued, and alsg
identified several types:of noneconomic loss.recoverable in: such -actions involving: m;ury

or death including:loss of society and compan:onshup Rejecting the defendants’
argument that the damages attributable to:the loss were limited: by the wrongful death
statute, the court stressed that:the ma ipractice statute did not state that damages were
also subject to that dimitation; and expressed the opinion that, had thelegislature .=
mtended to:incorporate the more restrictive hmlts, it would have: provacied s0.explicitly,
asit'hadin other :nstances The: caurt also: pointed. out: that the incorporation of the -
hm;ts found in.the: wrongfui death statute would create ah aﬂoma!y in‘the computatson
of damages when comparative: fault Was a; factor since 8 wrongful death wverdictwas
reduced to the statutory. jimit-before. the victim's comparatwe fault was: apptaed while in
matpractlce cases, the: ;::erc:entage of thie victim's fault was: applied to the verdict before
reduction to the: statutory fimit. If the: wrongful death statute’'s procedure were used in .
medical malpractice: wmngfuk death actions, different substantive rights would. be-
created in cases involving death. from those in cases involving injury, contrary to the
express:legislative- mtent;on to treat aH medical maépractace claams in the same manﬂer,
expiained the court . . : - e

[b} Other damages !am;tatton apphed

A statute hmstmg damages agamst the govemment wouid be appiaed to a medtca
maipractace judgment; the court held in the foilowmg case rather than the mechcal
' maipractace damage limitation statute :

| : ' 138 § 36§ b; ‘mn whach the :
court-held that ne;ther a8 state statute Iematmg damages in-medical malpractice: actions .
generaity, nor one limiting damages against a charitable hospital in such actions,. applied
to the recovery of a plamtsf’f ina federal “pateent dumpmg“ actson uncier the Emergency
Treatment ‘and Active Labor Act.:

Houston v Arney {1984, Tex A Ho ston 1s D:s 680 SWZd 86 (dlsapproved on
other grounds by University of Tex. Medical Branch:v York (Tex) 871 SW2d 175, rehg of
cause overr {Mar 30,:1994)), the court held that in a medical malpractice action in-which
a default judgment was entered against a municipality, the medical malpractice plaintiff
was entitled to damages only as limited by the Texas Tort Claims Act (TTCA}, Art. 6252-
19, § 3(b} (Vernon Supp. 1984), and not as limited by the higher statutory cap-on
damages:in medical malpractice actions.generally. The plaintiff contended that because
a default judgment was entered, the city was denied its defenses, including that of
sovereign immunity, and its liability for damages was thus increased according to the
provisions of the Medical Liability-and Insurance Improvement Act (MLA). It was~
undisputed that, by definition of the health care facilities covered, the MLA expressly
included municipal hospitals within:its scope, said the court, but that did:not increase
the limits of a municipal hospital's {iability to the-amount otherwise available. Although
the MLA was enacted later in time than the TTCA, it did not supplant the latter’'s
provisions limiting a governmental unit's liability in the performance of a governmental
function, because it is well settied that when the law makes a general provision for all
cases and a special provision for a particular class of cases, the general must yield to the
special insofar as the particular class is concerned, the court observed. Waiver of
sovereign immunity could not be effected by implication, the court continued, and there




was no express waiver of the limits of liability of the TTCA in the provisions of the
Medical Liability ‘and Insurance Improvement Act, Theplaintiff had a cause of action only
by virtue of the waiver of sovereign immunity and she had to accept the act’s i:mtts on
Hiability along wn:h ats beneﬂts the court conc!uded

D, Apphcatson to Actuens Under Federa! Statutes
§ 35. Federal Tort Claims Act

[a] .App_lii:atioh ef E_mit on 'recover"y from heait’h_-'.care' p'rowder_

A statutory prov:smn itmatmg the amount of damages reeoverable agaanst a hea th care
provider in a medical malpractice action was construed in the following ‘cases to apply to
rmedical mafpractlce cia;ms bmught agamst the Umted States under the Federaf Tort
Claims Act. Y

United States si’aared in protectlon afforded mdlwduais by medfcal maipractlce statute
limiting damage awards to $1.mi llion, to: same extent as private’ parties sued directfy,
even though Unzted States is not natural person; where’ Umteci States, under Federal _
Tort Claims: Act,is held liable to same extent as’ prsvate party In this case, United States '
is standmg in shoes of hcsp;tal doctor, two ‘nurses and severat military medical service
spec;ahsts {MSS‘S) Al of these’ actars, save MSS's, are’ cEeaﬂy covered by damage cap
statute. Knowles v United States (1994, CA8 SD‘} 29 F3d 1261.°

In Taylor v-United States (1987, CA9 Cal) 821 F2d 1428, 8 FR Serv 3d 674, cert den
485 US 992, 99'1 Ed 2d 510, 108 S Ct 1300, 10 FR Serv 3d 714, the court held that the
California statutory limitation of the damages recoverabie ‘against’a health care provider
by a malpractxce plamt;ﬁ" Cal Civ. Code §333. 2, apphed inan actuon aga;nst the' United
States under the Federal Tort Cfaams Act, The wife of a pattent who suffered brain
damage when his ventilator became dusconnected claimed that her action was based on.
ordmary and not pmfesszonat negt;gence, and that the United States was not'a health
care prov:der within the meaning of the' Ca!:forma statute because it was’ not licensed by
the state. After rejectmg the argument that the limitation statute did not apply to the "
action’ because it was based on ”ordmary“ negi;gence [FN81] the court said that ?:he v
only reason the Army hospltai and its ‘staff were not licensed under state law was that
the state lacked the power to require hcensmg of federal health care prowders and’
physscrans The' Umted States had, by virtue of the' Supremacy Clause, U.S. Const, Art,.
1V, cl. 2, deémed the hospital and staff fit to provide health care in California, and to
hold that the statute limiting damages did not apply’ wouid contravene’ Congress’

directive that the United States shall be'liable in the same manner and to the same
extent as a pﬂvate individual in itke carcumstances under 28 U5, C A, § 267 the court
concluded.

The situation of military medical officérs who had treated a medical maipract;ce piamt;ff
was most similar to that of private physnc:ans under the state’ maipractlce reform

statute, and the United States was thus entitled to the beneﬁt of the statute’s limit on
noneconomic damages recoverable against a health care provnder the court held in
Fetter v United States (1986, SD Cai) 649 F SL}QD 1097. The government sought a

partial summary 3udgment on the issue of the applicability of the damage limitation of
Cal Civ. Code § 333.2 in the action under the Federal Tort Claims Act (FTCA), relying on
the implied finding of applicability in Hoffman v United States {1985, CA9 Cal) 767 F2d
1431, [FN82] on the fact that state workers' compensation and recreational use statutes
apply to the actions under the FTCA and on prior authority app%ymg a statute

abrogating the collateral source rule in such an action. The court agreed, rejecting the
plaintiffs’ arguments that the application of the statute would not further its legisiative
purpose, and that military medical officers were not within the definition of "heaith care




providers” in the statute Neuther was.the court persuaded that. the statute shouid not
apply because the doctors were not subject to the state’s licensing authority. In some
contexts, the identification of a private person.in like circumstances may depend on. -
11cens;ng, but it need not always be the predominant factor, said the court.
In Garcia v United States (1988, DC Colo) 697 F Supp 1570, a case considering various
other issues in a medical malpractice action against the Federal Government under the
Federal Tort Claims Act, the court observed in a footnote that, since state damages
limitations apply to such actions, the plaintiffs' noneconomic damages were Ism;ted
under Colo. Rev. Stat, § 13-21- 102.5(3).
Conceding that Louisiana's ma!pract;ce liability cap differed from those in Texas and
California statutes, the court in Owen v United States (1991, CAS Tex) 935 F2d 734,
reh, en banc, den (CA5) 1991 US App LEXIS 21322 and cert den (US) 116 ) Ed 2d 775
112 S Ct 870, applying l.ouisiana law, nevertheless held that the United. States was .
entttled to the benefit of the protections of LRS § 40: 1299 42 in a medical malpractice
action under the Federai Tort. Claims Act. The state could not by its law make. the United
States liable, the. court observed, ‘and it was liable only to'the extent it waived sovereign -
immunity under the Federal Tort-Claims Act; which provided that the government would
‘be fiable in the: same manner and. 3:0 the same extent asa private’ andawdual under: ilke
crrcumstances 28" U, S.C:A. 52674 . The question of what defendants in the state.
scheme were. in like circumstances to a federal defendant was a federal question, sa;d
the court, and like some other state statutes inmitmg damages recoverable in medical, .
malpractice act;ons, the Louisiana statute defined health care providers to mclude onEy
state-licensed persons and faczhtzes, and lts protectlon was available only to defendants
who had filed proof with the state insurance ‘commissioner of financial respons:b:laty, and
contnbutecf to.a pataent‘s compensatton fund The United States is clearly a sovereign
defendant, but it.has never. contnbuted to the cempensatuon fund, the court continued,
and although it has. offered to: pay ‘damages up to the statutory. E;m:t plus necessary,
expenses, a prwate health care provider could not, after the fact, gain the. benefit. of the
statute by such an offer Noting that the “iuke c:rcumstances” anqwry was not overly
stringent, the court found it ssgmﬁcant that state, as opposed to pr;vate, health care

- .'pmvsders did not contribute to.the compensatmﬁ fund:in Lomsnana, but a. separate

provision, § 40; ;292 42, limited their liability. Like state prowders, the Federal
Government did not contrabute to the compensatann fund, but neither did it drain the
fund, the court concluded, and because of the Federal Govemment s refative. soivenf:y, it
had met the objectwes of the. statute limiting damages, and was in that way similar to.
pr;vate md;vndua!s who c:ontrabuted to the fund and. therefcre enjoyed capped hablilty _
206, the- court held, based on the
authonw of Tavior v _United States (1987 CA9 Caﬂ 82}, £2d 1428, 8 FR Serv 3d’ 674,
cert den 485 Us992.. 99 1 Ed 2d 510, 108 S Ct 1300, 10 FR Serv 3d 714, this ... .
subsectmn and Lucas v United Sta 1986, CAS Tex 807 F2d 414 ques cert:faed (CAS
Tex) 811 F2d 270, ctfd ques ans, in part, certificate for ques declined, in part {Tex} 757
SW2d 687, concurring op at (Tex) 31 Tex Sup Ct Jour 466 and dissenting op at (Tex) 31
Tex Sup Ct Jour 666 and §ater proceedmg (Tex) 30 Tex Sup Ct Jour 468, this subsection,
that the liability. of the United States in a medical ‘maipractice action against it under the
Federal Tort Claims Act was limited by La, Rev. Stat. & 40:1299.42(B)(1).
Missouri statutory cap on recovery from health-care providers, Mo Rev Stat.§ 538 210,
would be construed to prowde two caps, where two different acts of maEpractace by two
different physa{::ans, occurred, Romero v Umted States (1994, ED Mo) 865 F Supp 585
(applying Mo law). .
In Lozada v United States (1992, CA8 i\ieb} 974 F2d 986, the court heid that the
statutory cap on damages recoverable from a health care provider under the Hospital-
Medical Liability Act, Neb. Rey. Stat. § 44-2825(1), was applicable to a malpractice
plaintiff's action against the United States under the Federal Tort Claims Act, for
professional medical negligence by various Air Force doctors and medical personnel in
connection with injuries incurred during a birth. The plaintiff argued that the Air Force
Hospital had not complied with the state’s requirements for becoming a "qualified health




care provider” under the Act, in failing to file proof of financial responsibility, pay
surcharges levied by the excess liability fund, or post notice of such qualification, as
required by Neb. Rev. Stat. §44-2821{4) (Reissue 1988) and § 44-2824(Supp. 1990)
The court noted that the Federal Tort Claims Act, 28 U.S.C.A, § 2674, provided that the
government should be liable in the same manner and to the same extent asa pruvate
individual under like circumstances, ‘and that: liability was to be détermined in '
accordance with-the law . of the place where the negligent acts or ormission occurred.
Although the government hospital did not fully comply with the Act; said the court, it
was willing 1o perfarm the functional equivalent of formal ‘compliance, 'so that it was in
"like circumstances” to'a hospstat which ‘had technically qualified. The government had
offered to pay. the pfaanhﬂ"s damages up to the statutory limit, 'and there would be no
drain on the state's excess: liability fund,’ ‘the court pointed out, conctudmg that the
'Federaf Governmenthad met:the: ob;ectwes of the statute and was theréfore in' like
circumstances with ‘qualified health-care providers. The court also rejected the plaintiff's
contention: that the:government was not like qualified health care providers because
participation:in the statutory scheme was voluntary: Because the Federal Government
was willing to'meet the objectives of thie Act, the court decided, the most: appmpnate
.anaiogy ‘was to those health care: providers who had chosen’ te par’tsczpat@ :

:Questlons whether (1) South t)akota s:statutory damages cap for maipractscé was o

unconst;tut;onai as’ woiatmg rlght to jary trial; ‘due process, ‘equal protéction, andopen
c:ourts and (2) statutory iim;tatlcm applied sepafateiy to each'of three- piamtiffs and
each’ of two separate causes of act;on stated was cemf ed to South Dakota Supreme

InLucas .v United States {1986, CAS Tex‘) 807‘ £2d 414 ‘ques certaﬁed (CAS Texi 811
F2d 270, ctfd quesians, in part, certificate for ques declined; in part {Tex) 757 SW2d
687, concurring op at{Tex) 31 Tex Sup CtJour 466 and dissenting‘op at (Tex) 31 Tex

Sup Ct Jour 666:and later proceeding (Tex) 30 Tex Sup Ct Jour 468, the court heid that

‘The Texas:limitation:of Hability statute [FNS83] for: damages recovarab e'in medical”
malpractice ‘actions applied to a fecferaliy operated -hospital in“an action’ under the
Federal Tort ' Claims’ Act. The piamtiﬂ" argued that the government’ hosp:tai was-nota
"health care provider' or, “hospital’™: within the meaning.of the statute. The court replied

‘that the source of the govemment s E;abtitty was the Federal Tort Ciaams Act'and ncat the

"Texas Iamatat;on of liability: provision. Since the federal act assured the Faderal
Government of the same treatment accorded private partiesin Texas and since
hospitals and health care providers licensed in Texas are subject to: the fimit, it also
applied to a federally operated hospital, the court determined. :
In Starns v United States {1991, CA4 Va) 923 F2d 34, cert den (US)1161.Ed 2d:31,
1125 Ct 54, the court held that Virginia's ‘statutory’ !lmztaticm on the amount of damages
recoverable for aﬂy injury:toor'death of & patient applied to-a Judgment rendered ina
suit'against the United States under the Federal Tort Claims Act ( FTCA).'In"an.
unpublished opinion, the Supreme Court of Virginia-had held that the malpractice cap
did ot apply to federally operated hospitals not licensed by the state, observed the
court. The argument was made that the damage limitation found in § 8.01-581.15 did
not apply because the statute, Va. Code Ann. §8.01-581.1(1) (1984), defined a "health
care provider" as‘a person,: corporation facility, or institution ficensed by the -
commonwealth to provide health care. However, said the'court, the source of the
government's liability was the Federal Tort Claims Act and not the state’s damage
limitation statute. A plaintiff may only recover-against the'government to the extent the
government has waived its sovereign immunity, the court continued, and Virginia law -
was incapable of determining to what extent the Federal Government had done'so. The
FTCA provided that the government would be liable to the same extent as a private
individual under like circumstances, 28 U.5,C.A. & 2674 (1988), and that its liability was
to be determined in accordance with the law of the place where the negligent act or
omission occurred under 28 U.S . C.A. § 1346(b) {1988}. Since private health care
providers in Virginia would in like circumstances be entitled to the benefit of the
statutory limitation, the court concluded, so is a federally operated hospital in that state.




[b] MException as. te Elmlt on recovew agai nst heaith care prowder

In the fonowmg casa the court heEd that the Unsted States was ent;t!ed aniy to the
benefit of the statutory cap.onthe total damages recoverabie by.a -medical:malpractice
plaintiff in.an-action.under the Federal Tort Ciaams Act, anci not to the lower. cap on -
recovery.against a health care prov;der . '
In an action under.the Federal Tort Claims Act,: the court heid in. Carter v Umted States
(1992,.CA7-Ind).982 F2d 1144, that the United Stateg-was’ entltied to the benefit-of the
fimit on damages recoverable in‘a medu:al mal practace action underInd. Code §§ 16~
9,5-2-1.and 16-9.5-2-2, but:was not entitled to:the:lesser limit-on liability available to a
heaith care provider: who had established its. financial responsibility.and-paid-an annual -
fee. The court noted that.Indiana fimited. recoverable damages only-if the defendant
were a "qualified. provider” of medical care, which involved furmsh;ng proof of financial
responsibility and contmbutsng to the pool of funds.which financed the-recovery of -
damages.by. a malpractice victim exceeding the limit-which coutd be recovered frem
such r.;rowders The United States was:not.a: “quahﬁed prov:der," observed the:court;

: be;ng immune; from fhe taxattcn .of the state, and the state did not request the: Federai

Government. to make voluntary contnbutlons to.the fund Neither did the. Veterans':

'Admansstratlon use any. of the other devices: available. under the:statuteito establish

financial.responsibility, said the court. However, whether the United States was itself a
"qualified provider” was not the: questlon ‘the court cantmued -but finding the.best -
interpretation of the: gevernment’s respons;b;hty accordmg 1o the mandate of the Federal
Tort Claims Act, 28 U.S.C.A. § 2674, that it shouid be ilabie in the same manner and to
the same extent as a private.individual: under.like circumstances. The reference to-
private fiability was a form of vicarious. protection,; the court explained, preventing. states
from adopting.rules in.order to-enrich their own citizens at the expense of the deepest
pocket. The Federal Government was: ﬁnanuaily responsible in the sense that.it-couid.
and would:pay.any. ;wdgment entered against it,.and since.a private individual would

receive the benefit. of.the cap,t he United States should also, the court.decided.
_'However’, the cap! for the: United ‘States must.be- derwed from the victim's maximum

entitlement rather than the’ lesser amount that a private: tortfeasor would. pay, the court .
concluded, because the Federal Government has saved the expense of contnbutmg 16
the state's insurance pool. . ¥ _

{c} Held not appi!cabie :

A state statute t;mutmg recovery of damages in-a: med:ca! maipract;ce action has been
held inapplicable to an action by members of an Indian tribe brought. under the Federal
Tort Claims Act and involving treatment rendered on tribal tand.

Under law of Acoma Tribe, New Mexico Medical Malpractice cap did not apply in med:cal
malpractice action by tribal members against United States under Federal Tort Claims
Act (FTCA) for actions.that.occurred in hospital run by United States on tribal land.
N.M.S.A. § 41-5-6(A, B). Cheromiah v. U.S., 55 F, Su iz

Liability cap set out in the New Mexico Medical Maipractlce Act was not arbrtrary and
capricious in limiting deserving plaintiffs from deserved relief, and was rationally related
to legislative goal of ensuring a source of recovery for victims of medical malpractice and
curbing-runaway costs of healthcare: NMSA 1978, § 41-5-6. Federal Express CorQ

U.S., 228 F, Supp. 2d 1267 (D.N.M. 2002). :

§ 36. Emergency Medical Treatment and Active Labor Act

[al Held applicable

A statutory provision limiting the amount of damages recoverable in a medical



malpractice action was construed in the following case to appfy to clalms ari smg under
the-Emergency:-Medical Treatment and-Active Labor Act:

A federal statute-designed to deter "patient’ dump;ng, A2 .5.CA, § 1395dd,:
incorporated the state’s substantive: I:m:tatmn on the maximum.amount recoverable for
personal injury: from-a health care prov«der indi Code §:16-9:5-2-2, the touwrt:heldin
Reid v Indianapolis Osteopathic Medical: Hosostal ‘Inc. {1989, SD'Ind) 709 F.Supp 853
(disapproved on other grounds by’ Cleland v Bronson Health Care Group: Inc: (CA6 Mich)
917:F2d 266, reh den, en banc (CA6) 1990 US App LEXIS 22085). In réspoense to the
defendant health:care provider's rmotion to'dismiss the medical malpractice complaint on
the ground that the plamtnff had nat compiied wnth ather prov:stons of the state ~ '

mcorporated the" state 5 measure “of. damages for {)ersonat :n;ury," the generai term
should not be read as meani ing “personal injury due to‘medical ma Ipractice.” The
legisiative history of the federal statute 'was completely silent 6n the quiestion whether -
the referenceto damages avauéabte for: personal injury under the law of the state in the
federal statute should be read as including state. fimitations ‘on medical malpractice
damages, observed the court."However, the court continued, the. plasnt:ff was unable to
cite a single state. with a statute that ‘generally limited personai injury damages and:
wanted the court'to read the’ damages limitation clause as in:fact prov:dmg no. ilmttatt(}ﬂ :
whatsoever. When' Congress drafted the. federai statute, it was dearly aware pf a. :
growing concern‘in some states that excessive damagés awards were fue!mg a medical
malpractice “crisis,” the court ‘pointed out,:and a:number of 'such: states had recently
enactediceilings on'the:amount of damages that could:be recovered, ceilings that -
Congress ‘apparently wished to preserve through the incorporation ciause'ef the federal
statute: Such anvinterpretation was'also consistent with the intention of the statute that
individual plaintiffs could only obtain those damages available for personal injury under
the law of the state, which, in those states with restrictive medical malpractice statutes,
would be only those damages available under the medical malpractice limitation statute
itself, the court concluded.
Virginia-$1 million statutory capron medical- maipractlce damages barred patient who -
. had. recovered:$1 million:in damages from hospital.in action under federal EMTALA from
. recovering: add;teoaai damages from professsonai corporat:on under contract wrth
“hospital and jts physician for injuries arising out. of same emergency room visit; by its -
plain language, statute precludes patient from recovering more than $1 million-from -
injuries arising from one malpractice event, and such principles:holds whether patient
sues one defendant.or many, whether she files: one action or separate ones, or whether
she pmceeds under mnre than one: Eegai theory Power v Alexandrfa Phygz:ians Grogg

Ib} HeEd not appiicabie

A statutory provision 3fmtt1ng the amount of damages recoverable in a medical
malpractice action was construed in the following case not to apply to cialms arismg
under the Emergency ‘Medical Treatment and Active Labor Act.

Damages cap'in California‘s Medical Injury Compensation Reform Act (MICRA),
applicable to tortactions against health care provider "based on professional
negligence,” did 'not 'apply to strict liability claims brought under Emergency Medical
Treatment and Active Labor Act{EMTALAY. Social Security Act, § 1867, as amended, 42
U.5.C.A. § 1395dd; West's Ann.Cal.Civ.Code § 3333.2(a); West's Ann.Cal.C.C.P. §

667, ?t’e)M‘) Wests Ann Cal. Health & Safetv Code § 1317 ‘Burrows v. Redbud

rv Gulf Breeze Hos 1993 ND Fia 839 F SU '1538 43 Soc Sec Re
3“;% the court denied a motzon to dismiss a patient's claim under the Emergency Medical
Treatment and Active Labor Act on the ground, inter alia, that the patient had failed to
comply with the pre-suit procedures of Florida's medical malpractice act, because it was



improper to assume that the federal statute incorporated state medical:malpractice law,
including damage Jimits on medical malpractice actions. The defendant:-hospital argued
that compliance with the presuit procedures was necessary to determine the amount the
plaintiff was entitled to recover-under state law.on the federal cause of.action, because
under Florida's scheme; | the damage limits in a. medical- maipractic@ action - were - -
contingent. on what presuit procedures the partles followed. However, the court said this
argument:misconstrued the nature'of the EMTALA action, which, rather than constituting
a new federal-.cause.of :action for.medical malpractice, provided a remedy for two -
narrowly defined situations when a hospital has "dumped” a patient. The federal statute
nermitted the recovery of the.damages recoverable for personal injury under state 1aw,
stated the court, and did not specifically incorporate Himits on medicai-malpractice -
act;ons The (:ourt rejected the reasonang of the court in Reid v Indianapolis Ogteogathl
- o E: 853 {disapproved on.other.grounds by
Cleiand v Bronson Health Care Group Inc.{CAB6 Mich) 817 F2d 266, reh den, en banc
(CAS) 1990 US App LEXIS 22085} (-&.36[al), stating that it did not foilow from the fact
that Congress was aware of state:law limits on medical malpractice damages that .
Congress mtended ‘to ;ncorporate them in.the federal statute, .and the plain. ianguage of
: (2)(A) did not support. the assumption. Citing Power v Arlington
osg {1992, £D.Va) 800 £ Supp 1384 (-§ 36[c]), with approval, the court agreed that.
medical malpractice actions‘and. EMTALA actions were separate and distinct, as they
focused on different conduct and sought different goais Furthermore, it was unclear
whether the Reid court’s further holding, that EMTALA . did not incorporate the state's
medical malpractice procedural requirements; would support the defendant's position,
noted the court, since the statutory damage hmzts in that case were not tied to pretrlai
procedures as r.hey were in Florida. .

[c} Va_r-.gmaa- cases

Federal District Courts in Virginia have reached different resuits in-determining the
applicability of the state statute limiting damages recoverable. in medical malpractice
actions to @ claim under the Emergency Medical Treatment and Active Labor Act- e
(EMTALA). Inthe following case, the court held that the ptamtaffs damages were. tam:ted
by the statute.

However, in Power v Arlington H sp 1992 ED \fa 1384 the court heid
that damages recoverable by a p!ammff in afederal “pattent dumpmg" action against a-
participating hospital were not limited by Virginia's medical malpractice damages cap
under Va. Code & 8:01- 551 15, also determmmg that the fimitation on recovery in
actions for medical maipract:r:e against certain char;table hosp:tais under Virginia law did
not apply. Granting the plaintiff's motion in limine before trial as to the application of the
statutes, the court observed that she had asserted claims based on the Emergency
Medical Treatment and Active Labor Act of 1986 (EMTALA), 42 U.S.C.A. 8§ 1395dd et
seq, (1988, as amended), based on violation of the hospital's obligation under the
statute to provide for appropriate medical screening to determine whether a patient has
an emergency medical condition, and the obligation totransfer a patient with an
emergency medical condition only when the condition has been stabilized. The federal
taw provided for.a private right of action to enforce those obligations in 42 U.5.C.A. §
1395dd(d}{3)}(A), specifying that an individual who suffered personal harm as a result of
the violation could recover in a civil action against the participating hospital those
damages available for personal injury under the law of the state in which the hospital
was located, and such equitable relief as was appropriate. The plain language of the
statute was that damages were available for “patient dumping” according to the state's
personal injury damages, the elements of which were well defined under Virginia taw,
which placed no limit on their amount, said the court, and there was a conspicuous
absence from the EMTALA provision of any limiting fanguage. The court pointed out that
the provision ¢id not say "damages for personal injury except as may be limited in
certain states by medical malpractice statutes,” and added that had Congress desired to



enact a more restrictive statute, presumably it would have done so. The court found
support for this interpretation in the statutory purposes underlying the federal provisions
and the Virginia malpractice cap, which differed in that the federal act sought to deter
covered hospitals from engaging-in the proscribed behavior andto compensate the
victims:of the behavior, while the malpractice ‘cap was not deterrent in its'objective, but
was enacted to combat medical'malpractice insurance availability and affordability
problems. That difference in statutory purposes militated firmly against engrafting the
malpractice-damages cap onto the federal act, particularly when the act’s plain language
did not invite it, said the court. Authority to the contrary was unpersuasive, the court
continued; finding no evidence for the conclusion that Congress-apparently had w;shed
to preserve the application of state maipractice damages limitations. However, there = -
was authority, supportive by aﬂatogy, that courts*had declinedito import into the federal
statute the requirement that a claim be brought: before @ malpractice review panel
before:being brought in'court, a procedural obstacle which wotild be directly at odds with
the purpose of the structure and language of the federal act, said the court, and the
same reasching applied:to the malpractice damages cap. Under'the other statute-which
limited medical malpractlce damages against'a ‘charitable hospital, Va. Code & 8.01-38,
a hespatal which- had certain:insurance coverage for: ma;practsce ltab;fsty ‘had'its exposure
Elmsted to the lesser of the I;mlts of its insurance or a certain amount; The statute 'was.
inapplicable, said thee court, because an‘action under the Emergency Medical Treatment
and Active: Labor Act (EMTALA) was neither, negligence nor a tort action, but was a su;
generis federal. statutory action unrelated in"any way to fault or ﬂegfagence o :
Furthermore, said:the court; the operation of the statite was barred by the pre- empt;on
doctrine, as it conflicted directly with the intent, scope, and application of EMTALA. One
criteriafor a finding of pre-emption by federaldaw was whetherthe state faw obstructed
the accomplishment ‘'of the congressional objective, noted the court, and application of
the statute wouid impede the purposes of the federal act, because limitation of '
malpractice damages caused by charitable immunity statutes would frustrate the
achievement of its deterrent and compensatory objectives. Having also held that the
malpractice damages cap did not-apply to the action, the court concluded that it would

~be.inconsistent to find that the chantable Jmmunaty statute Eirmted the hospttai S
financial- exposure ST i e R e e T P
In Lee'v Alleghany:Regional Hosp. G 19 1 WD Va -778 F Su - G{) (cr:tec;zed by
Power v-Arlington Hosp. (ED Va) SOG F Sugg 1384), this subsection, the court granted
the motion of a defendant hospital to limit the ad damnum clause'in a plaintiffs’
complaint to reflect the application of the state's cap on medical malpractice damages,
in a suit brought under the Emergency Medical Treatment and Active Labor Act
(EMTALAY) alleging negligence in connection with the premature birth of a child. Stating’
that it had been unable to discover any state statute generally limiting all personal injury
damages, the court said that if the plaintiffs’ contention were accepted and the personal
injury clause of the federal stafute, specifying that the Federal Government would be
liable in:the same manner and to:the same extent as a private individuat in like
circumstances, were applied only to state statutes that apply to all personal injury
recoveries,; and not to those applying only to medical malpractice recoveries, the
provision would be inapplicable in alt 50 states. The’statutes may not be construed in a
marnner which renders certain provisions meaningless or insignificant, said the court,
and so that interpretation of the act must be rejected. Following Bulala v Bovd (1990)
239 Va 218, 389 SE2d 670, ans conformed to {CA4 Va) 905 F2d 764, 17 FR Serv_3d
351, later proceeding (WD Va) 751 F Supp 576, the court also held that a mother and
her newborn child were separate patients, and thus each could recover a maximum
amount under the malpractice damages limitation statute.

E. Other Matters



§ 37. Construction of "future” medlcal axpense

A statute Elmttmg damages recoverabie ina medlcal matpractace action except for "future”
medical care and related expenses was construed by the court in the following case to
allow recovery for all medical expenses after the date of the plaintiff's injury.
Affirming the trial court's award of.general damages in the amount of the statutory mit
recoverable in medical malpractice actions, plus an-additional amount for medical
expenses, the court in.Castillo.v Montelepre, Inc. (1993 CAS La) 999 F2d 931, 26 FR
Serv 3d 794, reh den {CA5 La). 1993 US App LEXIS 27100, held that a statute limiting
medical maipract:ce damages except for future medical care and related benefits allowed
for.the additional award. Under.the statute, future medical care and reiated expenses
were defined as those.incurred after the date of the injury under LRS g :
40:1299.43(B)(1}, the court.continued, and it was well established that the term mciuded
not only those expenses incurred after the date of trial but also those incurred after the
date of injury but before the date of trial, Therefore, under appropriate circumstances, a
court could award the statutory limit on. general damages plus all medical expenses
mcurred from the date of malpractice wathout exceedmg the i:m;t of recovery set forth in
LRS § 40:1299.42, the court concluded..
Settlement agreement between hospital and patlent s &state whereby hospital wouid pay
$75,000 immediately and $1 one week later did not satisfy: provision of state Medical -
Malpractice Act that allows health care provider to discharge its'liability by spending more
than $75,000 on sum of immediate payment and cost of periodic payments agreement,
and-thus estate could -not access Patient's Compensatien Fund;. Act required hospital to
obtain commitment from third party to-make available money for use as future payment,
and payment:of-$1 was:to be made directly from hospital to estate. West's A.1.C. 34-18-
14-1, 34-18- 14~ 4(1:)) Patnents Compensataon Fund v. Hickiin, 823 N.E.2d 705 (Ind. CL.
App, 2008). o
Award.of future med;cat expenses in patients medacai maipract;ce actaon was not to be
aggregated with other.elements of damages; future expenses were not covered by .
$500,000 damages cap. | SA-R S. 4{) 1292 4 Hail V. BE‘OOkShH’e Brgs .r Ltd , 848 So 2d
559 (La..2003).- :
Funeral, cemetery, and. bunal expenses were not future medlcal and refated beneﬂts and
could not be awarded in addition to Medical Malpractice Act's statutory cap.in survivor's
medical malpractice action against physician. LSA-R.S. 40:1299.42, subd, B(1).
Monistere v, En eihardt 896 So, 2d 1105 La Ct. App. 5th Cir. 2005},

§ 37.5. Caicuiatnon of damage awards

The foliowmg authorlty caiculated damage awards under state statutory provisions
limiting the amount of recovery in medical malpractice claims.

Evidence supported determination that-patient's medical malpractice damages exceeded
statutory cap-of $500,000; patient presented uncontroverted evidence of past medical
expenses totaling $108,596, future medical costs estimated at $310,401, and testimony
of an economist who estimated her past lost wages, loss of earning capacity, and loss of
household services was in excess of $450,000. LSA-R.5..40:1299.42, subd. B(1). Unkel

Damages awarded to patrent's d:vorced mother wouEd be reduced to $150 0600, where
trial court's award of $400,000 to mother, when combined with the Louisiana Patient's
Compensation Fund's payment of $250,000 to father and the $100,000 that doctor paid
to parents in settlement of their claims, exceeded the $500,000 statutory cap on medical
malpractice damages. LSA- R.5..40:1299.42, subd.B. Turner v. Southwest Louisiana
Hosp. Ass'n, 2003-237 La. Apn. 3 .Cir. 10/1/3, 2003 WL 22240659 (La. Ct. App, 3d Cir.
2003).

Award of $770,000, reduced to $500,000 by Medical Malpractice Act mandatory cap, to
patient and her children was not excessive in medical malpractice action, where as a
result of surgeon's deviating from the standard of care, patient suffered many




complcations resulting in a subseguent reconstructive surgery; muitiple hospital stays;
nausea; severe vomiting; cirrhosis of the liver; a life-threatening infection; large scars
from two corrective surgeries; and many other aiiments and medical problems. LSA-R.S,
40:1299.42. W:mams v, Lousszana Medacal Mut Ins CO.e 866 So 2d 306 (La Ct. App. 4th
Cir, 20043, -

Claims that hospital falied 1o promptty provide patient with echccard:ogram and transfer
patient to another hospital equipped to handle his needs, constituted health-care cialms
and thus, fell under statutory damages cap of‘Medical Liability and Insurance-
Improvement Act (MLIIA); claims compiained of a lack of treatment, which was an
inseparable part of medical services provided to patient, Vernon's:Ann. Texas Civ.St. art,
4590i,°8 11.02({a) {Repealed). Columbia Medical Center of Las Colinas, Inc. v, Hogue, 137
SW.3d 671 {Tex ADD Daﬁas 2{304) reh'g: granied {May 6, 2004). :

& 38. Requsrement that patuent s compensation fund be joined as a party--by p!amttff

{a] Held required

Under a statute limiting damages recoverable against a health care providérin medical
malpractice actions, the court in the following cases held that no additional recovery
could be allowed against:the patient's compensation fund unless’ the plaintiff }osraed the
fund as'a party in the action against a health care provider.

A malpractice plaintiff's failure to join the Patients' -Compensations Fund as a party
defendant in a medical malpractice action limited her recovery against the fund member
health care provider to the maximum amount set forth in the statute limiting the .
provider's damages,; under Fla, Stat. 8 768.54(2)(b) (1979}, the court held in Tallahassee
Memorial Regional Medical Center, Inc. v Meeks (1990, fla) 560 So 2d 778,15 FLW &
171, reh- den (Fla} 1990 Fla: LEXIS ©63. Disagreeing with the trial court's ruling that the-
defendant health care provider must “join” the fund as a defendant to entitle itself to the
cap on liability provided by the statute, the court said that the statute creating the fund
did not create a relationship solely between the fund and its member health care
provider. Rejecting the theory that the failure to jointhe fund only prevented the-’
plaintiff's recovery against the fund and had no effect on her ability to recover the total
amount of the judgment from: the defendant hospital, the court explained that the fund
secured health care providers: from medicai' malpractice liability damages in excess of the
specified amount and provided for the payment of such damages to those members of
the public who became victims of medical ‘malpractice. Furthermore, observed the court,
Fla, Stat. & 768.54{3)(e)(1) {1979) precluded a plaintiff from recovering against the fund
unless the fund were named as a defendant. The court went on to hold, contrary to the
plaintiff's contention, that if the hospital qualified for the limitation of fiability, so did its
employees acting within the scope of their employment, and since the record ¢id not
determine whether the hospital had fulfilled the requirements necessary to limit its
liability as set forth in the statute, the case was remanded to the trial court for that
determination.

Accord, Gup v Cook (1991, Fla) 585 So 2d 926, 16 FLW S 505, also reported in § 40.

in Mercy Hospital, Inc. v Menendez (1979, Fla App D3) 371 S0 2d 1077, cert den (Fla}
383.50 2d.1198 and app dismd without op (Fla) 383 So 2d 1198 and appeal after remand
{Fla_App D3} 400 So 2d 48, petition den (Fla) 411 So 2d 383, the court heid that medical
malpractice plaintiffs had the burden of making the patient's compensation fund a party
in any suit where recovery was scught against a health care provider in excess of the
limit of damages recoverable against the provider, and that when the plaintiff failed to
make the fund a party, the trial court could, within an appropriate time, enter an order
for limitation of the judgment under Fla. Stat, § 768.54(2)(b) (1977). Neither the
plaintiffs nor the defendant pieaded the terms of the statute during the trial of the action
observed the court, but after the entry of the jury's verdict in excess of the recovery
allowable against a health care provider, the defendant filed a rmotion for limitation of




judgment and-an affidavit of one of its officers alleging that the hospital:had.complied ..
with the conditions of the statute dimiting its liability. The:court entered an ‘amended final-
3udgment providing for. a recovery of the excess from ‘{he patrent‘s compensat;on fund,
could not be entered agamst it, Rejecting the: p!atntuffs argument that they werg entttled -
to the full amount of the judgment against the hospital because it ‘had failed. 10 plead: the. -
statute and its compliance therewith as a defense to the suit, the court said:that was not
supported by the.language. of the statute, which was-one of limitation-of judgment upon
the'performance of condition specified. Neither, ruled the court, was, the application of .

the statute:given.an uncanststutzonaf effect, as:an invasion of the:right of the court to.:
establish rules of procedure, by the fact that the fund, which the: plaintiffs argued was I;ke
an insurance program, be joined in the suit. The court said it was apparent from a

reading of the Medical Malpractice Reform Act that the legislature did not.set up an -
insurance fund with obligations to the heaith care provider, but with obligations to the
plaintiff in the medical malpractice action, and therefore it was reasonable to require that
the fund be Jomed in any sult to enforce those obhgatlons, aﬂd have a right to- defend

_[b} Held not requsred

In the foilcwmg case the court held under a statute i;mltmg damages recoverabfe in.
medical malpractice ;actaons, that a medical malpractice plaintiff-could recover damag@s
from a patient’'s compensation fund, even though the fund was not Jeaned as a party in
the action-against-a health.care provider.

In Forstall v Hotel:Dieu Hospital (1983, La App 4th Ctr‘; 429 So 2d 213 cert cfeﬂ ii.a) 433
So 2d-1054, the court held that the patient’s compensation fund did not have tobea
party to the lawsuit in order. to be cast.in damages for medrca maipractzce in excess of
the statutory dimitation-for.a: health care provider.  The fund argued that since it was:
never a party to the lawsuit it could not.be held liable. The court observed:that the:::
statute, LRS §.40:1299.44B, provided the procedure by which funds: would be disbursed,
specifying that upon receipt of a certified copy of afinal judgment in excess of the
-statutory: Jimit against a health care-provider, the fund'should issue a warrantinthe.
‘amount’ of the. claim. There was no doubt that the defendant doctor was a health 'care.
provider as defined under the statute, said the court, and the fund did not need to be
made'a party to-the suit because it did not have to be cast in judgment under the statute
to disburse its funds.-However, the court. continued, the trial court erred in ordering the
fund.to pay any part of the judgment before recerpt by the commissioner of msurance of
the certsﬁed copy of the. 3udgment - .

g 39 ~-BYy health care pmwder .

The court in the fotiowmg cases held that it was not the duty of a defendant health care -
provider, against whom medical malpractice damages were limited by statute; to join the
patient’'s compensation fund as a party in a malpractice action,

The trial court erred in holding that a2 health care provider must join the-patient’s
compensation fund as a defendant in order to'be eligible for the cap on Hability provided
by statute in medical malpractice actions, the court held in Tallahassee Memorial Regional
Medical Center, Inc, v Meeks (1990, Fla) 560 So 2d 778, 15 FLW S 171, reh den (Fla)
1990 Fla LEXIS 663. There were only three requirements which a health care provider
must fuifill to limit its liability as provided in the statute, said the court: (1) pay the
annual fees for fund membership, {2) provide an adequate defense for the fund, and (3}

pay at least the initial statutory specified amount or the maximum limit of the
{€) 2005 Thomson/West. No Clatm to Orig. U.5. Govt, Works.
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underlying coverage it maintained when the incident occurred, whichever was greater.
Nor was the'trial court correct in ruimg that the health care provnder s failure to raise the
statute as an affirmative defense in its answer waived the right to raise it foilewmg

rendition of the verdict, said the court, decimsng to'create any such requtrements in light

of the statute’s plam and unequ;vocai ianguage Ama practace p amtlff‘s failure to join
the patients' compensation fund as a party defendant in a medical’ malpractlce action
limited recovery against the fund member health care prov;der to the maximum amount
set forth’ in the statute Izm;tang the prov;ders damages, _uﬂder Q §tatg § 768 54(2)(!:))
(1979), the court concluded.

See Forstall v Hotel Diey Hospital (198 La App Ath Cir) 4290 2d 213 ' cert den {_L_a_)
433 So 2d 1054, § 383 bl in which the court held that the pat;ent‘s cornpensation fund
did not have to be a party to the iawsmt in order to be cast in damages for meédical’
maipractzce in excess of the statutory Izmltataon for a hea th care prov;der

g 40 Requtrement that heaith care provnder estabt;sh fmam:taf responsnbshty '

The court ‘held that a heaith care prov;der had estabhshed fmanc:at respons:bnixty wuthan -

the meaning of a'statute limiting medical malpractice damages recoverabie against -
those heaith care providers who had satlsﬂed statutory requarements in the foﬂowmg
case.

In Gup v Cook (1991, Fla) 585 So 2d 926, 16 FLW S 505, the court held that a statutory
limitation on damades recoverable from a. hea!th care prowder in'a medical maipract;ce
action, applicable if the prowder established financial respons:bilaty, did not require that
the provider fund an escrow account sufficient to satisfy each malpractice claim pendmg
against it. Among other means ot‘ estabi;shmg fmanaa! responsibility listed in the -
statute, one section, Fla Stat. § , allowed the prov;der by the -

estabixshment of an appropr;ate escrow account to prove to the satisfaction of’ the board _

of governors of the pat:ent‘s compensatson fund that it was fi nanc;aily responsﬂaie for
any claims filed against it. The plaintiff, who was limited to. her recovery against the -

' heaith care provzder because she had: fasied to join ‘the fund as'a party in‘the ma!pract;ce"

action, [FN84] argued that the doctor and Cimlc against whom' she brought suit were m
violation of the rule and were not entitled to the benefit of the statutory Etmttatson C
because at the time of their negstgence three other maipract;ce claims were pend:ng
against them, and they had- p!aced atotal of less than the statutory amount for each
claim in escrow, The court observed that, unlike other means of estabhshmg fmanc;ai :
responszb:irty found in other secttons of the statute, the p!am fanguage of the subsectson
did not require the actual postmg of a'set amount in the form of a'bond or insurance
policy. The standard was d:scret:onary rather than objective, _satd the cour!: and the
account need not contain the statutory limit of damages per claim unless, in the opinion
of the board, such amount was necessary to establish financial responsibility for a
particudar prowder It was undisputed that the defendants had established their
responsibility to the board's satisfaction, the court conc!uded guashing that portion of
the appellate court's decas:on affxrmmg ‘the denial of the defendant s motion to Timit
Habifity.

Limitation of [i iability found in Medical Malpractnce Act differs from traditional immunities
that have’ been deemed personal defenses. First, i:m;tation does not automatscai!y apply
to all health-care providers. Provider must first "qualify” for benefit by showing proof of
financial responsibility and by paying surcharge. Second, limitation is triggered only by
negligent care and treatment of patient. Were provider to commit intentional tort
against patient or negligently injure patient in manner unrelated to medical treatment,
limitation of liability would not be available. Finally, limitation provided by act is not
personal defense, but rather one that arises from nature of the obligation and can be
raised by insurer. Descant v Administrators of the Tu!aﬂe Educ. Fund (1994, La) 639 So




2d 246.

§ 40. 5'"'Redu""rém'é:h't'that"heaith caré provider h'a"v'e matpractite Iiabiiity'in's'ur'a'ncé

The fotiowmg authonty ad;ud;cated whether a hea th care prov ider had estabisshed
maipractice liability insurance within the meaning of a statute Eimit;ng medical |
maipractice damages recoverab @ agamst those health care prevsders who had satasfted
such statutory requarements o

Insurance policy. lssued to hospstai was maipfactace labzlity pohcy, and thus, pursuant to
statute providing. that, to be gualified under Medical Maipracttce Act, health care
prowder shall. have maipractlce iaab;!sty insurance, hospital was a qual;ﬁed health care
prowder which sub}ected patient to "cap” of. Medlcal Malpracttce Act with respect to
patient's negi;gence claim agasnst hospital; certsﬂcate of enroliment indicated that
insurer provided "claims made“ policy for. hosp:tai hospital's policy contained assurances
commonly found in- liability policy, and addition of indemnity agreement and contractual
provision entered into between hospital and insurer did not detract from insurer's ..
obligatlon to service the: poilcy LSA-R.S. 40:1299,42, subd. E(l) Scott v. Dautgnv R
Hosp. Corp., 851 So 2d 1152 (La. Ct ADD 3d Cir, 2003) wrlt demed 5”7 29. Zd 4§

'(La gOOBI

§ 41 “Interest and costs on ailowable recovery

Interests and costs on the a%lowable damages awarded to a metﬂcal malpractlce plaintiff,
in excess of the damages recoverabfe against a_ health care provuder as limited by
statute, couid be assessed agamst a patxent S compensatton fund, the court held in the
following case. . . .

Prejudgment. anterest is deemed to be a part of the damages awarded in a medtcai L
malpractice.action and is included ‘within'the $250 000. izmat o nonecanomm damages
and the one million dollar limit on total damages Wes . C
.__Wa tbank. v, Rothenbem 7‘4 P 3d 413 {Colo Ct, ADQ 2003) cert granted in part Q

'Award of costs and attomey fees to prevax!mg medtcai makpractsce pEaantsff does not
constitute award for an occurrence of medical negiigence, or amount recovered’ for an’
injury or death and thus does not implicate damages cap, of Indiana Medical Malpractice
Act. IC 27 12-14-3 {1993 Ed. ) Ememencv thsmsans of Indnananoils v, Pett;t 718
N.E.2d 753 (Ind. 1999). '

In Herman v Milwaukee Chtidren s Hosoltai (}.984 ADD’) 121 Was 2d'531, 361 NWZd 297
the court held that when a medical ma practlce 3udgment exceeded the statutory .
limitation for. damages recoverable from a health care provider of Wis, Stats. § 655, 23,
the costs and interest to which the p]amtszs were entitled were properly assessed
aga;nst the patuent’s compensatuon fund under Wis. Stats, § 655,27, which ‘provided that
the fund would pay that portion of a claim which was in excess of the limit on a health
care prowders liability. The fund argued that that statutory section made no provision
for assessing . costs or interest, .and. that it could have no i;abihty other than that created
by statute. The court disagreed, stating that the relevant statute provided for costs and
interest to be assessed in trials following panel hearings, but that no provision was made
for a health care prov&cfer to incur liability exceedsng that provided for in Wis. Stats. §

655.23(5). It would be ill ogical if costs could be ihcurred after a panet procedure but not
after a Circuit Court trial de novo, said the court, and it would ignore Wis. Stats. §

655.27{5)(a), which provided in relevant part that in a trial de novo for damages likely
to exceed the limitation on the liability of a health care provider, the fund could retain
counsel and pay from the fund attorney's fees and expenses, inciuding court costs,
incurred in defending itself. The court also observed that Wis. Stats. § 655.19 permitted
the prevailing party in a trial subsequent to a formal panel hearing to recover actual
court costs and reasonable attorney's fees in excess of statutory limitations. The rules of
civil procedure were applicable to Circuit Court civil actions, said the court, and they




could not be disregarded simply because the Circuit Court action was preceded by a
panel proceeding, Since the fund was responsible for liability incurred by a health-care.
provider in excess of the statutory limits, the fund was responsxbie for costs and interest
awarded to a party whose claim against a health care provnder resulted in a judgmentiin
excess of the statutory Jimit. Furthermore, said ‘the court, not to apply to the fund the
punitive provisions of. Wis. ' Stats: § 807.01(4) would be to ‘condone’its unreasonable
failure to settle and to invite: unnecessary 3|tagat|on in the future, and the’ trta% court’ -
therefore correctly: assessed costs and ;nterest agamst the fund ' wl

g 42. Interest on damages exceedmg statutory Itm;t on recovery

When a plaintiff's damages exceeded the amount recoverable against health care
providers by statute; the court held in‘the following case, there could be no award of
interest on the damages exceeding the statutory cap.

Medical Malpractice Act and Medical Liability for State Services’ Act ‘which ptaced
comprehensive $500,000 cap on-damages-and mandated medical review before trial
must be strictly construed since they grant: immunities or advantages to special ciasses
in derogat:on of general nghts avaltable to: tort victims.-Moreover;: because capon ¢

-damages imposed by each act harshly impacts most’ severely’ injured wr:ttms, mattgatmg '

benefits of ‘advantages prowded for them by the ans must be liberally construed, and
any. dsspamty of treatment betweern such’ ciaimants by ‘either act will be given carefui
scratiny ;- in ‘absence of showmg that c!asssﬂcataon ‘substantially furthers important state
interest, it shall-be stricken or reformed-as denial of equal protection: of the laws.
Beaucoudray v Brumfield {1994, 1a) 633:50.2d°1210, reh.den (La) 63550 2d 247.
Interest on damages in excess of the statutory limit on medical malpract;ce damages
recoverable against employees of the state'who rehder health caré services could not be
awarded the court hetd in Allen v State (1988, La App 2d Cir) 535 So 2d 903, cert den
Y 53650 2¢:1201. The, maipractice victim-conceded that he ‘could not recover: '
damages beyond the statutory cap, but requested legal interest on the total of h;s
proven damages ‘which exceeded the cap. The plaintiff relied on:an’analogy with the-

recovery .of stch: interest under certain instirance policies, which- obhgated the insurerto -
- pay.interest on the entxre ‘ampunt of any 3udgment accruing after ‘entry of a 3udgment
‘and before the company has: paid or-tendered ‘an amount equal toits poiicy Jimits. The -

court observed that the purpose of such’ policy language was to relieve the insured of its
obligation to pay legal interest on the excess award during: appeilate delaysicausaed by
the insurer-who had control of the iittgation The purpose of LRS § 40:1299.39 was 1o
benefit the state and its empioyees by limiting the damages awardableto:a patient for ~
medical malpractice; said the court; but the statute was clear that no Judgment shouid
be rendered in‘excess of the statutory: fimitation plus’ interest-and costs.-Although'
another section prowded "coverage" for state employees’ and spoke of them as "named
instireds," the statutory language must-be distinguished from the language of a liability
insurance policy, said the court. The statute was not ambiguous with respect to the
limitation and there was no language allowing an interpretation which would limit the
judgment to the statutory cap and yet award interest on damages in excess thereof,
said the court.

§ 43. Punitive damages

It has been held that statutory limitations on damages for medical malpractice were,
under the particular statute at issue, inapplicable to awards of punitive damages,
Suprerne Court weuld decline, on hospital's appeal from punitive damages award, to
revive provision of Alabama Medical Liability Act (AMLA), previously declared by
Supreme Court to be unconstitutional, that placed $400,000 cap on noneconomic
damages that could be awarded in’ medical malpractice case because Legislature, with
knowledge of Supreme Court's holding, subsequently enacted new general cap on
punitive damages in civil actions that clearly encompassed claims brought pursuant to



AMLA. Code 1975, §8 6-5-544(b), 6-11-21(d). Mobile Infirmary Medical Center v,
Hodaen, 884 So.2d 801 (Ala. 2003).

Statutory $500,000 cap on "damages” assessed against physician or health care
provider, on a health care lability ¢laim, covers only .compensatory damages, aside from
the expenses.of necessary medical, hospital, and custodial care received before
judgment, and does not apply to punitive damages. Vernon's Ann. Texas Civ. St. art.
45901, § 11.02. Horizon/CMS Heaithcare Corp. v. Auld, 985 S.:W.2d 216 (Tex. App. Fort
Worth 1999), petition for review filed, (Feb. 24, 1999).

§ 44, Jury mstructzons

The foliowmg author:ty adjudscated whether 3ury :nstructtons on a med;cal maipract;ce
damages cap was warranted.
Physician was not entitled to jury mstructlon on medacai malpractice damages cap
imposed by Massachusetts statute, prohibiting award of over $500,000 for pain and
suffering and related damages, absent finding of permanent impairment or substantial
disfigurement, in.medical malpractice action arising-out of failure to daagnose breast
cancer; phys;c;an failed to: ‘request instruction, aven aﬁer tnai judge reminded. counsel of
statutory cap, affidavits of attorneys experienced in-medical malpractice actions stated
that defense attorneys generally avoid mention of statutory cap for fear that it would
increase damages award, and patient suffered substantial disfigurement as result of loss
of her breast due.to mastectomy, as.would justify exceeding statutory cap. M.G.L.A, c.
231 § 60H. Primus v. Ga!aano 187 F. Supp. 2d 1 (D, Mass. 2002}

§ 45. Constructton of term "health care provnder"

The foElowmg authoruty addressed the &ssue of who is a Thealth care provider: within the

meaning of a statute limiting.damages awards in medical malpractice cases.

Statutory cap on noneconomic damages in actions against-health care providers did not
apply.to medical malpractice claim. against unlicensed first-year medical resident;
“resident was not: a health care provsder for.purposes. of statutory chapter governing
“medical maipract:ce claims’ agamst health care providers. W.S.A. 655.001(8, 10m),
655.002{1}(a), 893.55(4)(b). Phelps v. Physicians Ins. Co. of Wisconsin, Ing., 2005 WI
85, 698 N.W.2d 643 (Wis. 2005}. :

Unlicensed first-year -medical resident was not “health care provnder for purposes of
statute limiting noneconocmic ‘damages awards against health care providers in medical
malpractice cases, in medical malpractice brought by patient resuiting from death of
unborn child while being treated by resident; definition of "health care provider”
applicable to statute included on{y hcensed physeeaans W.S.A, 655.001{8}, 893.55

4

91, 681 N.W.2d 571 Wis.

Ct. App. ‘2004).
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21.6, 21.7.
2 Speiser, Kraus, and Gans, The American Law of Torts, § 8,2.

Law Rewew Articles

Note, Equal Protectuon and Medtcal Maipractsce Damage Caps 28 Idaho L Rev 396 (1991~
92).
Note, Following Dogctor's OrdersWCans on Noneconomrc Damaqes in Medlcal Malaract:ce

Cases, 22 Rutgers 1.1 173 (19903:

Cleckliey and Hariharan, A Free Mafket Anaivsss of the Effects of Medical: Malnractxce
Damaqe CaD Statutes Can We Afford To Live Weth Inefﬂc;ent Doctors? 94 W Va L Rev 11

51931)

iFNi} Thns annotat;on supersedes §§ 3 7 Qf 80 ALRBd 583 whach neect no. §onger be
consu&ed ' ; i

iFNZt For a dlscussmn of ;mmumty fram habmty for damages in i:ort of state or:
governmental unit or agency in operating a hospital, see the ‘annotation at 25 ALde 203.
The validity and construction of a statute or ordinance limiting the kinds or amount of
actual damages recoverable in tort action against a governmental unit are considered in
43 ALR4th 19. The validity of state statutes providing for periodic payment of future
damages in medical malpractice actions is the subject of the annotation at 41 ALR4th
275,

[FN3]. See "Validity and construction of state statute abrogatmg coitaterai source rule as
to med:cai malpractece actions,” 74 ALR4th 32. . o . :

H*"N4E In thzs regard see’ "Medacal matpractsce who are ‘heaith care provnders or the
like, whose ‘actions fall within statutes specifically governing actions and damages for
medical malpractice,” at 12 ALRS5th 1.

[FN5]. ThlS |ssue is the SUb]E!Ct of "What patient claims aga;nst doctor, hospita! or similar
health care prowder are not subject to statutes specifically governing actions and
damages for medical malpractice,” at 89 ALR4th 887, and "What nonpatient claims
against doctors, hospitals, or similar health care providers are not subject to statutes
specifically governing actions and damages for medical malpractice,” at 88 ALR4th 358.

[ENG]. 61 Am Jurisprudence 2d, Physicians, Surgeons and Other Healers § 367; 22 Am
Jurisprudence 24, Damages § 20.

[FN7]. This statute was part of a medical malpractice reform scheme which included the
imposition of noneconomic damage limitations when the parties chose to have their
dispute arbitrated, or when the plaintiff refused the defendant's offer to arbitrate (see §
. . !

[FN8]. See Sander v Geib, Eiston, Frost Professional Ass'n (1993, SD) 506 NW2d 107, in
which the court gave three reasons: (1) the plaintiff had notice before trial that the
defendant intended to seek the benefit of the statute; (2) the statute involved only legal
questions, and did not raise any issue of fact rebuttable by a plaintiff at trial; and (3) the
defenses enumerated as affirmative in the statute might or might not be applicable in a
particular case, but the medical malpractice damages cap applied in every such case,



[ENS]. See Taylor v United States (1987, CA9 Cal} 821 F2d 1428, 8 FR Serv 3d 674, cert
den 485 U5 992,99 L Ed'2d 510, 108 $:Ct 1300, 10 FR Serv 3d'714, in which the court
held that there was'no waiver of a statutory: damage limitation-ina medical malpractice
action by failure to raise the issue before judgment, remarking that the: statute fimited
but did not bar recovery for noneconomic damages, and if the Federal Rules of Civil -
Procedure did not require plaintiffs to plead the extent of damages sought, defendants
should not be required to plead a limitation of damages. Aithough considering the
question as one of state law, the court said it was not bound by:an opinion of an
intermediate state court, and FRCP 8(d) specified that avermentsas to the amount of
damage whlch a defencfant dld not deny were not deemed acirmtted

;FNlOE See Lucas V- United States {'1986 CAS Tex) 807 FZd 414 ‘gues cert;ﬂed 1CA
Tex} 811 F2d 270, ctfd ques ans, in"part, certificate for ques declined, in part (Tex) 757
Sw2d 687, concurring op at (Tex) 31 Tex Sup Ct Jour 466 and’ dassentmg opat({Tex) 31
Tex Sup Ct Jour 666 and later proceeding (Tex) 30 Tex Sup Ct Jour 468, in which the
court said:that,. whale failure to-set forth an affirmative defense in a defendant’s
responsive. pEeadmg frequentiy resulted in‘'waiver, when the matter was raised in'the trial
court in.a manner that did not résult’in unfair. surprise, the technical failure to comply
was not fatal.. S0, iong asthe: plaint;ff was:not: pre;;udtced in its ability.to respond, and
since the issue of the’ appi;caba[sty of the statutory cap on damages was purely & iegal
isstie whsch could be resolved without the need for factual proof the assue was not
waaved and was: properEy before the tr:ai court

IFNM} See Tavior v Umted States (1987 CA9 Cai'z 821 F2d:1428, B FR Serv 3d674,
cert den 485 US 992, 99 1. Ed 2d 510, 108 $ Ct 1300, 10 FR Serv 3d 714, in which the
court recognized that application of a statutory damage limitation might in some*
instances require resolution -of factualissues, and the plaintiff might be' prejudiced if
defendants did not'raise the statute-prior'to judgment, 'mentioning that the application of
a statutory damage: limitation meght depend on the portion of noneconomic damages’
awarded to the plaintiff attributable to professional negligence compared to a I)OI‘tiOﬁ
attrabutable to some other cause not EimitEd by the statutory cap

fiFNlZ; See {)wen V. mted State {1 9 ; CAS Tex 9 S FZd 734' reh en’ bancf den
(CA5) 1991 US App LEXIS 21322 and cert den (US) 116 1. Ed 2d 775, 112 S Ct 870, in
which the United States, as a defendant in an ‘action for medical malpractice‘under the
Federal Tort:Claims Act, both pleaded the cap in‘its second amended answer as a defense
and set forth the cap as one of its contentions In & pretrial order. The court ‘ritled that the
plaintiffs had sufficient 'notice that the United States would rely on the state limitation of
damages provision, and it did not’ ‘matter that the’ cap was fisted as a contention and not
a dtsputed ISSUE m the pretrial order

[EN137}. Mercy Hosmtai Inc vV Menendez (1979 Fla App D3) 371 S0.2d 1077, cert den
{Fla) 383 So 2d 1198 and app dismd without op (Fla) 383 So 2d 1198 and appeal after
remand (Fla App D3) 400 So 2d 48, petition den (Fla) 411 So 2d 383, in which the’
plaintiffs were not provided with a pleading alleging the facts-upon which the limitation of
a statute limiting their recovery‘in a malpractice action was to be enforced, and the court
said that on remand the defendant should file a pleading alleging the fact that it was a
health care provider covered by the limitation and directly alleging the acts it had
performed to'meet the statutory conditions. The plaintiffs then had the right to respond
within 10 days with an admission or denial, as in an answer to a complaint, and any
issues thus raised would be determined by the court.

[EN14]. See Ingraham v United States (1988, CAS) 808 F2d 1075, 6 FR Serv 3d 1329, in
which the court held that the benefit of a statutory limitation on medical malpractice
damages was waived when the United States, defendant in a medical malpractice action
under the Federal Tort Claims Act, failed to raise the statute until 3 months after




Judgment The court. concluded that the piamtxffs wouEd be pre;ud;ced by the assertion of
the statute:at that ime because they would have made a greater effort to prove medical
expenses. not limited by the statute, and to- introduce-evidence to support a constitutional
attack, had it been raised at trial. The statute limiting medical malpractice damages at
issue was ater held invalid as: appited o catastrophxcaliy injured plaintiffs (see §m~)

[FN15]. St Anthonv Medxcal Center, Inc v Sm;th (},992 Ind App) 592 NEZd ?32
transfer den- (Aug 27, 1992)

[FN 16]. See Taddiken v _Flori da Pataent 5 Commensatson Fund (1985 f’-‘la) 478 So Zd 1058
10 FLW 571,.in which the malpractice plaintiff could not recover damages from the fund,
deemed by the, court to be.in privity with the health care provider for the purpose of the _
statute of Iam;tattons appiicabte to medlcal maipractlce actions. . o .

iFNI?! ays v Umteg States §19§6, CAlQ Colo) 806 Fzg 976, cert den 482 QS 913, 96 L
EcE 2d 673, 187 S Ct 3184[ ennedy v Unrted Statgs 11990, WD La) 750 E: Sugg 20

.iFN 181 See Atkans v Stravhorn {3.990 4th stt) 223 Cai ADD 3d 138{) 2‘73 Cal. Rptr 231.
in'which the court said that it was proper to find that anticipated .expenses and losses in
the: future would be incurred in-a‘shorter period of time than the plaintiff's pro}ected life
expectancy as found by the jury, taking into account an immediate need:for psychiatric -
care and for prosthesis, and the fact that mental suffersng would probab!y be more acute
in the mlttai years foiEcwang the verdict.

[EN 19] See Atknns v Stravhom (1990 4th Dlst} 223 Cal Aso 3d 1380, 273 Cal Rptr 231,
involving a statute which provided that a plaintiff is entitled to prejudgment interest and
may be entitled to a discretionary.award-of expert: witness'.fees-and-other costs when an
offer of settlement is rejected by the defendant and the plaintiff obtains @ more favorable
judgment.. For that purpose of that determination,- periodic.payments awarded to the
plaintiff had to be reduced to. present value, the court stating that the settiement offer,
which - was for.a iump sum, must be. compar@d to'the present Eump sum monetary
equ;vaient of what the piamtlﬁ‘ was awarded at traat . :

{FNZO]. See aarfax Hosp Svstem Inc. v McCartv (19923 244 Va 28, 419 SERd 621 {Va,
Code § 8.01-35.1(A}), in which the court applied the rules determining the reduction of a
judgment by a previous settlement with a joint tortfeasor to a structured ‘settlement in
which-the:minimum to be paid was beneath the statutory cap -on: damages recoverable in-
a medical. matpractnce action, but the totai amount 1o be pa;d could exceed 1t :

[FN21]. See Bulala v Boyd {1990) 239 Va 218, 389 SEZd 67Q‘ ans conformed to iCA

Va) 905 F2d 764, 17 FR Serv 3d 351, ater proceeding (WD Va} 751 F Supp 576, in which
the court determined that when a mother and a child, each of whom had separate claims
for medical malpractice subject to separate statutory.caps, which had been settled as to
one defendant but gone to trial against another, the amount of the creditagainst the
judgments must be divided equally, and each judgment, after being reduced according to
the statutory cap, should then be reduced in an equai amount by the settlement amount.

[FNZ22]. For example see Vmcent v 3ohns{>n 51992 Mo) 833 swzd 859, deceded under a
statute limiting noneconomic damages recoverable for medical malpractice and providing
that a verdict be reduced by the equitable share of the total obligation attributable to the
settling party, specifying that apportionment by the jury was automatic, unless otherwise
agreed to by the parties. The appellate court held that.a trial court should not accept an
agreement by the parties to waive apportionment by the jury unless there was
agreement on all relevant matters, in an action including claims by an injured minor and
her parents. There were actually two verdicts and two settiements, the court stating that
the requirement that fault be apportioned by the court created chaos when the minor's




settlement had yet to be approved, and one of the defendants had already been released.

[EN23]. See laMark v NME Hosp,,"Inc. (1989, L'a App 4th Cir)'542 So 2d 753, cert den-
(La) 551 So 2d 1334;Wiiliams v Kushner (1988, ta App 4th Cir) 524 So2d 191, amd
(La) 549 So 2d 294, where the court'noted that although' attomey s fees were owed
under another statute, whenit-was proved that the patient's compensation fund failed to:
pay future medical care and related benefits, the fund was not-governed by-the'insurance
code, andthe statute pmwdmg for pumtwe damages and attomey s fees on that basns
was not appitcabi NS -

EFNzﬂ In a footnote, the court stated that in 1986 the statute was amended o Jimit
both economic and- noneconomzc verdicts to a certain amount, but that the discussion
and analysxs with respect to the or:gmal statute was equalfy apphcable to the amended o
statute : L L . . i

{FN25; in Brosseau, a case! mvolvmg the issue of whether the state had wawed ItS
immunity to suit by the civilly committed mentatly il and the deveiopmentai!y disabled
for negilgent care in state mental heailth facilities, the statement in Carson that there is a

" per se difference between governmental and: prlvate tortfeasors; referred to'later in the *
report of the case, was questioned by two }UStECES m a specaaf concurrence

[ FN261 For the court 5. anaiysns of the vaisdity oi’ the statute under the open courts
guaranty, see’ §% = :

[FN27T. For the court g d:scussron of th:s |ssue see §

EFNZSE See W:IElams v Kushner {1989 La} 549 So Zd 294 ( §M)

{FNZQ[ Thas holdmg Was' Eater reversed: by statute as stated in Marting:v Sumrall {1993.
a AQQ 1st Cir) 619 So 2d 87, certden (La} 621 Sm 2d 82 and Ham;gton v Gr@enﬁet
Y d 63

2d. 859 the iegfsiature havmg amended the Pubi;c Ma!practsce Act SO that the deﬁmtaon _'
of persons covered by the Act inclitided the state and: ‘any of its departments,-including
state hospitals. In-another case decided before the statute was amended, Felice v "7~
Valleylab, Inc. (1987, La App-3d Cir) 520:So: 2d.920, CCH Prod Liab Rep 4 11819, cert
den {La) 522 So2d 562 and cert'den{La) 522 So 2d 563, the court heid based on'the
decision in Sibley, that a‘recovery against the tSU Medical’ Schee% which had been found -
directly and ;ndepenéentfy negligent in ‘a'medical malpractice actzon agamst several
defendants wouid not be subject to the I;m:tataon ‘of the statute

[{FN30]. In Sibley v Board of Supervisors of Louisiana State Umversutv {1985, La) 462 So
2d:149, on reh (La} 477 So 2d 1094, on remand{La App_1st Cir} 490 So 2d 307, cert den
(La) 496 Sg 2d 325 and (superseded by statute on other grounds as stated in Hampton v
Greenfieid {La App 4th Cir) 576 So 2d 630, cert den (L&) 581 So 2d 686, later proceeding
(La App 4th Cir) 602 So°2d 327, affd in part and revd in part {La) 618 So 2d:859 y and
(superseded by statute or other grotnds as stated in Martino v Sumrall (La App 1st Gir)
619 S0 2d 87, cert den (La) 621 So.2d 821), the court upheld the constitutionality of a
prior version of the statute, which limited all damages without an exception for medical
expenses. Another earlier case, Williams v_Lallie Kemp Charity Hospital (1983, La App 1st
Cir) 428 So 2d 1000, cert den {La) 434 So 2d 1093, also upheld the constitutionality of
that statute, finding that it did not violate the equal protection clauses of the state or
federal constitution, and did not violate due process. The court also stated that the
statute appiied to actions against the state itself, although pointing out that the -
defendant charity hospital was not alleged nor found to be independently negligent, but
was held liable for the unintentional torts of its health care provider employees.




[EN311. The court.noted that the legislature had amended the limitation of liability for the
acts of persons who prov;de health care services on behalf of the state; 1a. R.5. 8§« -

40:1299.39, to. provide that the Jimitation would not.apply to reasonabie medical and
related: expenses and. created a fund for the payment of those expenses, and as a means
of satisfying a judgment or compromise, including an award of such expenses, and other .
related matters. The provisions of the act. were expressly made applicable to pending
litigation and pending claims, so that even if the malpractice plaintiff fai led in avoiding or.
invalidating the statutory limitation, she was entitled to an amendment of the 3udgment
awardang medxcai expenses in ac:cordance w1th the statute

]FNSZ; The Loms ana Supreme Court had upheid the port;on of the stai:ute i;mlt;ng

recovery from the compensation fund in Willlams v Kushner (1989, L.a) 549 So 2d 294, §”
9, but had not yet upheld the validity of the limitation on recovery from a health care
provider in Butler v Flint Goodrich Hosp. of Dillard University (1992, 1a) 607 .50 2d 517,

_ cert den {US) 124 1 Ed Zd 249, 1135 Ct. 3358, §__, at the time of deczs;on
TEN ;5} Wailiams v ! u_ hner 1989, La 549 SO 2@_2 4 §_-_'

fFN34| The act;on was denoted 8 medacai ma!practncs case by the court however it
involved a'deceased patient, Later, the Texas Supreme Court, aithough it had invalidated
the statute limiting medical malpractice damages at issue as applied to catastrophically
injured malpractice victims in Lucas v United States (1988, Tex) 757 SW2d 687,
concurring op at (Tex) 31 Tex Sup Ct Jour 466 and dissenting op.at (Tex) 31-Tex Sup Ct
Jour 666 ( § 14), held that it could be validly applied in a wrongful death acticn in Rose v
Doctors Hoso {1990, Tex) 801 SW2d 841, rehg of cause overr (Jan 23, 19913 (§415}).

;FN35} A federa! court-held to the contrary-in Lucas v Umted States (198@. CAS-Tex)
807 F2d 414, ques certified (CAS5 Tex):811 F2d 270, ctfd ques ans, in part, certificate for
ques declined, in part (Tex‘) 757 SW2d 687 concumng op at (Tex) 31 Tex Sup Ct Jour

'_:_-_-466 and’ dassentmg op at (Tex) 31 Tex: Sup Ct Jour 666 and later. proceed;ng (Tex): 30 Tex
“ Sup. Ct Jour 468, cert;fymg the guestion: of the validity of the statute under the state

constitution to the Texas Supreme Court. Under the rational basis test, appi;cabie S
because there was neuther a-suspect-class nor a: fundamental right at issue, there was a
rational basis for the limitation of damages, said the court, and the legislature enacted
the statute in an attempt to accomphsh a iegatamat:e purpose, The plaintiff failed to prove .
that there was no reasonable basis for the state legislature to conclude: that'the ceiling on.
recovery from certain institutions was not conceivably related to the: availability and cost
of malpractice insurance, and that such insurance and the distribution of med;cai care
were not concelvabty linked, the court concluded.

[FN36]. Ina later case, the Texas Supreme Court, although it had invalidated the statute
at issue limiting medical malpractice damages_ as applied to catastrophically injured
malpractice victims in Lucas v United States (1988, Tex) 757 SW2d 687, concurring op at
(Tex) 31 Tex Sup Ct Jour 466 and dissenting op at (Tex) 31 Tex Sup Ct Jour 666 ( § 14),
held that it couid be validly applied in a wrongful death action in Rose v Doctors Hosp.
(1990, Tex) 801 SW2d 841, rehg of cause overr (Jan 23, 1991) { § 13).

[FN37]. Discussion of this issue is found in 8 15.

[FN38]. See § 14,

[FN39]. See report of this case in 8 9.

[FN40]. See Lucas v United States {1988, Tex) 757 SW2d 687, concurring op at (Tex) 31
Tex Sup Ct Jour 466 and dissenting op at (Tex) 31 Tex Sup Ct Jour 666, § 14.



[EN41]. In Brownsville Medical Center v Gracia (1985, Tex App Corpus Christi) 704 SW2d
68, writ ref nr e (Jub16, 1986), the court held that the trial court did not err in refusing
to reduce a wrongful death judgment based on medical malpractice pursuant to the .
Texas statute and in-holding the damages fimitation therein unconstitutional, ohserving
that it had recently been held.that the damages limitation was unconst;tutlonai in Betar.
Hospital, Inc. v Estrada (1985, Tex App. Corpus Christi) 694 SW2d 359 ( & 10[b]},
however, Detar was not-a wrongful death action, In-Wheat v United States (18986, WD .
Tex) 630 F Supp 699, aff'd in part and rev'd in part on other grounds, 860 F2d 1256, the
court refused to apply-the Texas statute to limit:a wrongful death action based -on
medical malpractice:because it predicted that the statute would. not be upheld-by the
Texas Supreme Court, That:-decision was upheld on appeal, the court relying on the
invalidation of the statute in a catastrophically injured patient's medical malpractice
action by the Texas court in Lucas v United States (1988, Tex) 757 SW2d 687, concurring
op at (Tex) 31 Tex Sup Ct Jour 466 and dissenting op at (Tex) 31 Tex Sup Ct Jour 666 (
& 14). In Mercy Hospital of Laredo v Rios (1989, Tex App San Antonio) 776 SW2d. 626,
writ den (Jun 13,:1990) and reh overr(Sep 6;.1990) and later ;aroceed;ng (Oct 3, :1990),
a medical malpractice action based on:the wrongful death of a child, the court. heid that
the trial court did not-err in denying a motlon for remittitur-because the damages _
awarded. by the jury were-in excess of the statutory Hmit prescribed by Tex, Rev. Civ.
Stat. Ann, art. 4590i, 88 11.02, 11.03; and 11.04,also stating that the court in Lucas
held that the limitation on medical malpractice damages was unconstitutional, s

[EN42]1. For a report of this case, see §14.

[EN43]. On rehearing, Sibley v Board of Supervisors of La, State Univ, (1985, La} 477 So
2d 1094, on remand {La App 1st Cir) 490 So 2d 307, cert den (La) 496 So-2d 325 and:: -
{superseded by statute on other grounds as stated.in Hampton v Greenfield (La App 4th -
Cir) 576 So0.2d 630, cert-den {La) 581 So 2d 686, later proceeding (La App 4th Cir) 602 -
So 2d 327, affd in part and revd in part on-other grounds (La) 618 So-2d 859) and’ - :
(superseded by statute.on other grounds as stated in Martino v Sumrall (La App 1st Cir) .
619 So 2d ‘87, cert den {La) 621 So 2d 821), the court observed that at the. time the case
‘was' braefed and argued, there was a d:screpancy between the: treatmant of medlcai :
expenses under the statute affecting health care providers acting'on behalf of the state
and their treatment.under the statute governing qualified private heaith care providers.
The judgment ceiling of the first statute, which was at issue in‘the case,. formerly:applied
to medical expenses as well as other damages, whereas the judgment: limitation of the
private statute did not apply to medical expenses. The plaintiff argued,; said the court; "
that cloaking the state with immunity from liability, when private tortfeasors were
exposed to unfimited liability for medical costs, violated the prohibition of state immunity.
Since the statute was amended after the case was submitted for decision, retroactively to
exempt medical expenses from the limitation on general malpractice damages in:suits
against the state, that argument was rendered moot, the court conc!uded

[FN44]1. Since it was apparent from the face of the legisiation in quest:on that a
discriminatory classification was created based on the degree of injury and damage
suffered as a result of medical malpractice, the court declared that this intermediate test,
a more stringent judicial inquiry than the reasonable basis test employed by the trial
court, was cailed for :

{EN45]. The court stated that the sole evidentiary record was an affidavit by the state's
director of insurance, which was conclusory in stating that the limitation provision was a
response to the medical malpractice crisis indicated by increased premium rates and the
unavailability of insurance carriers, and that the legislation was designed to stabilize the
insurance market by providing a predictable level of recovery, while other matters
contained in the affidavit cast considerable doubt on these conciusions. These included



the indication that. although two insUrance carriers were withdrawing from the." -
malpractice field in“the state, seven remained, one of which'was offering to insure
physicians left uninsured by the withdrawing insurers, and that medical malpractice
insurance was.available on a reasonably competitive basis. Other declarationsin the
affidavit; as tothe problems of the primary maipractice insurance market vis-a-vis the
reinsurance imarket which were due to extremely: high losses from malpractice liability
claims coupled with abnormally low earnings from'investments; troubled:the court by

their clear implication that the "crisis” to which the legislation was a response resulted in
part from economic fluctuations and resultant unsuccessful investment practices. The
court was also'troubled by the problem posed by the:affidavit's statement that-no
malpractice judgment in the state had ever exceeded:the recently enacted statutory
limitation on medical malpractice claims. .-~ e SRR o
[FN46]. An action for declaratory judgment, the case was brought by several health care
providers against:the director of insurance for the state, who had refused to implement
the act on'the basis that it was special legislation, and the granting of the credit of the
“state’in aid of :an individual, association, or corporation; The court stated that because. -
the health care provider plaintiffs were entitled to the relief they 'sought (a declaration of -
the statute’s validity), and because the defendant had standing to guestion-some portions
of the act, in‘order to:avoid further litigation, an exception would be 'made to the rules of
standing in favor of review:of all the guestions of constitutionality raised by the Director.

[FN47]. The statute also provided for the creation of a patient's trustfund, which could
be sued by a medical malpractice claimant who had settled a claim with an insured health
care provider for its policy limit'in an:amount-less than:the total recovery allowable. The
court held that the provision for suit against the fund without a.jury violated the state
constitutional right’ to-a jury trial; N.D. Const. § 7. The: court-aiso held that aithough some
of the statute's provisions individually would not violate due process; the cumulative -
effect of the limitation of the application of the act to only:-one category of health care
professionals, the arbitrary requirement of consent under. conditions of duress, and .
 statutory imposition of consent:in:emergencies, the limitation on the use of the doctrine
‘res ipsa‘loguitur, and the near abolition of the collateral source doctrine, were violations .
of the right of medical patients to due process of law. The ‘statute was, in‘respect to those
matters, arbitrary, unreasonable and discriminatory, and the methods adopted had no
reasonable relation to the attainment of the results desired, said the court. o

[EN48Y. See'-thé:-'repcft:.éf_-this-'{:ase__in_g_i_?{gl. e .

[FN49]. In Reuwer v-Hunter {1988, WD Va) 684 F Supp 1340, the court refused the
malpractice defendant's motion to reduce the verdict'in accordance with Va, Code § 8.01-
581.15, stating that under the historical test traditionaily -applied in Seventh Amendment
cases, the determination of damages was the role of the jury at common law, and history
justified no distinction between the liability and remedy phases of the trial of a common-
law action. S ' . S

[FN50]. In Bair v Peck (1991) 248 Kan 824, 811 P2d 1176, the court considered the
validity of an amendment to the medical malpractice reform statute abolishing the
vicarious liability of covered employer health care providers, under the state
constitutional right to a remedy by due course of law, Section 18 of the Kansas Bill of
Rights. Holding that when legislation required modification, the proper test was whether
the substitute remedy would have been sufficient if the modification had been-a part of
the original act, and if so, no additional quid pro guo was necessary to sustain it, the
court said that statements to the contrary in Bell were disapproved. For the discussion in
Bell of the validity of the statute limiting damages under Section 18 of the Kansas Bill of

Rights, see § 20{b]i.




."iFNSSf Some earifer cases had held to the contrary in "'anne v Hawkes i

AR A

[ENS1]. Bair v Peck {1991) 248 Kan 824, 811 P2d 1176 and Samsel v Wheeler Trans.
Servs, (1990) 246 Kan 336, 789 P2d 541,1990 Kan LEXIS 57 ‘and (ovrld as stated in
McKissick viFrye, 255 Kan 566, 876 P2d: 1371 1994 Kan LEXIS 1(){)) Whmh az*e not
within the scope of thls aranotatxon : :

EFNSZ] In Mote ex rel Mote v Satcheil {1992 F DC Kan) 1992 US Dtst LEXIS 20329 the
court granted the motion of ma%practsce plaintiffs fora determination of law in 3dvance of
the settlement conference in the action that the Kansas Health Care Stab;l zation Fund
was liable for malprect ice damages up to'$3 million per deféendant, pursuant to the '
statements in Kansas ‘Malpractice Victims: Coalition v Beli (1988) 243 Kan 333,757 P2d
251 (criticized on other .grounds by Bair v Peck, 248 Kan 824, 811 P2d 1176) {this
subsection). The. court. observed that.in Todd v Kelley {1992) 251 Kan 512,837 P2d 381
{a case notwithin the scope of: this annotation}; the supreme court’ recognszed that,  ~
pursuant to K.5.A. & 40-3403(e), the maximum liability of the fund for any one-health
care provnder was $3 malhon

[FN53} In Barr v Peck (1991) 248 Kan 824 811 Pzd 1176 the court consﬁdermg the
validity of an amendment to the medical maEpractsce reform statute abolishing the -
vicarious liabuiity of covered employer health care. prov;ders decrcied that the amendment
did ‘not‘diminish the ‘substitute: remedy to such-a degree that: it was no Eonger sufﬂcsent
Hoidmg that when’ ieglstatlon reguired modification, the proper test was whether the .-
stubstitute’ remedy would-have been sufficient’ if: the ‘modification had been a part of the
original act; and if 50,'no additional-quid pro quo ‘was necessary:to’ sustain itunder 518
of the Kansas Bifl .of Rights, the court said that statements to the. contrary in Bell were
d;sapproved

iFNSd] Fcr‘ the d;scuss;on in Wr;ght i whuch the court struck dowrz a statutory provision
which-imposed a fimitation on all:damageés recoverablein: medeca! ‘malpractice‘actions, as -
creating an‘arbitrary  classification' amounting to ‘special: Ieglstation in v:oiatson of the:
equal protection provision of the Ii[;no;s Constttution, see § 17{by BICEE

of Mt,
Carmel {1991, Franklin Co)'74 Ohio App. 3d:246, 598 NE2d 1174, motion gr, stay gr 61
Ohio St 3d 1401, 573 NE2d 676 and cause dismd 62 Ohio St 3d 1437, 579 NE2d 210, in
addition to finding that the statute limiting the amount of honecoromic damages :
recoverable by a medical malpractice plaintiff violated the right to trial by jury:
guaranteed by Ohic Const, Art, 1. & 5 (this sect:on), the court held that the limitation
violated equal protection under Ohio Const. Art, 1, &2, and the Fourteenth Amendment to
the Upited States Constitution, in that it created a- statutory classification without
furtherang a legitimate legislative objective, conferring a benefit on medical malpractice
defendants and their insurers which was ‘unavailable to other defendants in other tort
cases, distinguished between living and deceased medical malpractice victims, the {atter
not being limited by the statute, and in imposing the cost of an intended pubiic benefit
entirely upon that fraction of individuals most severely injured by medical malpractice. In
Duren. v Suburban Community Hospital {1985Y:24 ' Ohio Misc.2d 25, 495 NE?d 51, the
court also held the Ohio statute unconstitutional, under both the equal protection and due
process (this section) clauses of the state and federal constitutions, stating that the
legislative-scheme of 'shifting the responsibility for loss-from-one of the most affluent
segments of society to those who are horribly injured or maimed was shocking to the
conscience of the court. And in Simon v St. Elizabeth Medical Center {1976, CPY 3 Ohio
Ops 3d 164, 355 NE2d 903 (disapproved on other grounds by Holaday v Bethesda
Hospital (Hamiltor Co) 29 Ohio App 3d 347, 29 Ohic BR 475, 505 NE2d 1003, the court
declared in dicta that the provision of the Ohio Medical Malpractice Act. limiting-general
damages in medical malpractice claims was violative of the equal protection guaranties of
the United States and Ohio Constitutions, agreeing with the equal protection analysis of
the Act made in Graley v Satavatham (1976, CP) 74 Ohio Ops 2d 316, 343 NE2d 832




{disapproved.on other grounds by Holaday v Bethesda Hospital {(Hamiiton Co) 29 Ohio
App 3d 347, 29 Ohio BR-475, 505 NE2d 1003, which the court said had held the.provision
of the act abolishing the collateral source rule unconstitutionakin conferrmg benefits on
the medical malpractice defendant that were unavailable to defendants in other tort
cases, and:rejecting the societal quid-pro guo argument that some-must gfve up their
rsghts to damages 50 that all-can: ach;eve cheaper med;cai care, -

[FN5SE]. See §§ and 15 for treatment of the vattdity of a statute ltmatmg recovery of
medicai matpract ce damages as applted 10 wrongful death ciaums :

iENS’?] See Moms v Savov (1991} 61 Ohso St 3d 684 5“76 t\EEch 765 g 23 for. the
court's decision that the statute was: unconst;tuttonai under the {%ue prmcess clause ‘of-the
Ohio Constitution. o :

[FN58]. See § § 28-31 for cases considering the application of statutes hmxt;ng medlcai
mafpractxce damages n these cxrcumstances, see § 30 for Cahfom;a cases

|FE\E60§ In Stbiev v Board of Su;aervssers of La. State Umv {’1985 La) 4’?7 So Zd 1094
‘on remand (La App ist Cir) 490 So 2d 307, cert den (La) 496:S0: 2d.325, the. court held
that while the statute would apply to bar.a Judgment for damages-in excess of. the
statutory-maximum based on either the malpractice of an: individual health care provnder
or the vicarious liability of the Louisiana State University Hospital's Board of. Govemors, it
did not bar more complete recovery based directly on the board's own neglagence

TFNS591. In Sibley v Board of Supervisors of La, State Univ. {1985, La) 477 5o 2d 1094
on.remand (La:App.ist Cir} 490 So 2{5 3{)7, cert den: gLa) 496 So 2d:325-(superseded:by
statute as stated in-Martino v Sumyral App-1st Cir; S0 2d.87, cert den {La) 621

So_2d 821 (also.reported in.this: sectaon}), the court hetd that the ixab;hty cap dld ot
apply to Judgments rendered against the state itself. '

& ?NS:{! See §2 3 for. the Ohio court s determmatson of the mva!ncﬁ;ty of the statute under .
‘the due precess ciause of the state const;tution S

FFE\E621 See § 23 for the Dh:o court‘s determmat:on of the mvalsdtty of the statute under
the due process ciause of the state. constztut;on

EFN633 See § for the Ohio court’s determmatnon of the ;nval:dlty of the statute under
the due process ciause of the state conststut;on .

!FN64] The court cuted Kock v Government of Virgin 1slands (1984, CA3 VI} 744 F2d
997, later proceeding (CA3 VI) 811 F2d 240, 6 FR Serv 3d 1122, § 34[a], for these
propositions.

{FNB5]. The prevscusiy reported case, Wiltshire v Government of Virgin Islands (199&
CA3 VI) 893 F2d 629. : .

[FNBE6]. See §§ 1 and 15 for the court's discussion of this issue; see § 1 for the court's
invalidation of the statute as applied to the claims of the catastrophically mjwed under
the open courts provision of the Texas constltutnon

[FN67]. See Atkins v Stravhorn (1990, 4th Dist) 223 Cal App 3d 1380, 273 Cal Rptr 231,
§ 30[b], for a California-case in which the court held that a patient alleging medical
malpractice and his spouse alleging loss of consortium resulting from the injury to the
patient were each entitled to recover the statutory maximuim,

[FN&B]. For thé court's discussion of the equal protection issue, see § 10[a].



[ENGS]. For the court 5 d:scussron of this: issue, see §3

{FN70]. But see the court's discussion in § 31 as to the independent claim of a mother for-

mental suffermg caused by the blrth of a defe{:twe ot stillborn child,

§FN71| ‘But see § 31 for Virginia cases hcidmg that a mother's cialm for- mental suffermg

at the hirth of a defective or stillborn child is not derivative of the child's claim.

[FN727: But see Yates v Pollock {1987, 2nd Dist).194 Cal App 3d 195, 239 Cal Rptr.383,
§ 30[a], for a California- wrongful death action based on 'medical’ malpractice in which the
court held that recovery for wrongful death was limited to the statutory limitation” =~
regardless of the number of wrongfut death ;}iaantzﬁ‘s

[EN73]. See Etheradae ¥ Medtcai Center Hosg}atals {1989) 237 Va 87 3’76 SEZci 525 §
291[cl.

IFNM; For the court S d:scuss;an of this issue, see the report of this case ing BOigi

]F‘E\E?Si In support of the last’ element of damages recoverabie by the mother the court
cited Modaber v Kelle
the scope of this annotation, statmg that the case held that injury to a fetus under
Virginia law constituted injury to the mether and ailowmg recovery for mentai suffermg
associatéd with stillbirth. B

[FN761. In Semsch v Henry Mayo Newhall Memorial'Hosp. {1985, 2nd Dist) 171 Cal App’
3d 162, 216 Cal Rptr 913, the court, without discussion, applied the percentage of
comparattve fault attributed to a malpractice plaintiff after reducing the verdict for
noneconomic damages to the statutory limit. In McAdory, the court pointed out that in
the Semsch Case, the court relegated its method of application of the statutory limitation

to a footnote, indicating that the court may not have fully considered the ramifications of
- :':-the approach it took, and in any event the oplnson would not be b;ndmg on the court i

'EFNTH For a case decsded before comparatwe fauft was adopted see iorgs v Natswga

Medical Center {1987, ist Dist) 192 Cal App 3d 1106, 238 Cal Rptr 24, in which the court
held that when the state was found Hable for failure to summon medical aid for a pﬂsoner
who had sued both the state and the doctors responsible for his care, the latter for
medical malpractice, the state was liable to pay the entire balance of the damages after -
the application of the statutory limitation on damages recoverable agamst the health care
providers, and its liability would not be limited to its proportionate share of the damages
as found by the jury. The state argued that it was unfair to hold it liable for the entire
balance when the exposure of the remaining medical defendants was limited by the
Medical Injury Compensation Recovery Act, Cal Civ. Code § 333.2. The court pointed out
that, under the principle of joint and several liability, the state’s plight was no worse than
that of any other nonmedical joint tortfeasor when concurrent defendants might be
medical personnel able to claim the benefits of the statutory limitation on damages, and
any unfairness resulting was similar to that faced by a defendant found proportionately
responsible for a small percentage of the damages when joint tortfeasors were as a
practical matter judgmentproof.

[FN78]. An earlier case, Semsch v Henry Mayo Newhall Memorial Hosp. (1985, 2nd Dist)
171 Cal App 3d 162, 216 Cal Rptr 913, applied comparative fault differently. Without
discussion, the court deducted the percentage of comparative fault attributed to a
malpractice plaintiff after reducing the verdict for noneconomic damages to the statutory
limit. In Stravhorn, the court questioned whether the relationship between the statutory
iimitation and comparative fault principles was an issue squarely before the court in

1986) 232 Va 60, 348 SE2d 233, 7 ALRSth'985, a case not within’



Semsch, and also disagreed with the court’s method of computing damages in that case,
choosing to follow the holding in McAdory v Rogers (1989, 2nd Dist) 215 Cal App 3d
1273, 264 Cal Rptr 71, also reported in this section.

[EN79]. In Jelinek v St. Paul Fire & Casualty Ins. Co. (1994) 182 Wis 2d 1, 512 NW2d
764, the court.noted that the statutory limitation on damages recoverable in a medical
malpractice action found in Wis. Stats, §8 655.017 and §93.55(4) had expired.

[FN80]. In Jelingk v St Payl Fire & Casualty. Ins. Co. (1994) 182 Wis 2d.1, 512 NW2d
764, the court noted that the statutory limitation on damages recoverable in a medicat -
malpractice action- foun_d in Wis. Stats. §8.655.017 and 893.55(4) had expired.

[FN81]. For a discussion of what patient claims against doctor, hospital, or simiar health
care provider.are not subject to statutes specifically governing actions and damages for
medical malpractice, see 89 ALR4th 887; for a discussion of what nonpatient claims
against doctors, hospitals, or similar health care providers are not subject to statutes
spec:ﬁcaiky govemmg actions and damages for medical malpractice, see 88 ALR4th 358.

[FN82]. Hoffman, in which.-the court applied the damages limitation but was not calied
upon: to address the issue of its appi;cab;l:ty, is. reported in § 3fa]l..

;FN83| See g § 10{ bi 11 14 and 15 for. cases treat:ng the valscilty of the Texas statute
limiting damages recoverable in medical malpractice actions under the state constitution.

[FN84]. For d;scusswn of the requirement of ;omang a patlent s compensation fund as a

party, see 8.3
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